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Abstract: The present work aims to make an excursus to rights 
that are presented in two different procedural systems presenting 
however many similarities. What are the lack of protection in 
the English system, what crimes are punished and whether is 
there a suspect and/or accused? Rights obtained or not before 
the criminal action, as well as the difference between suspect 
and accused are points of investigation through a procedural 
system that present many differences but also similarities at all 
stages of the process. Accordingly, a lack of rights that are not 


protected especially in English procedural law are evident. 


Keywords: rights of the suspect; suspect and accused; criminal 
action; Greek criminal procedural code; English criminal 


procedural code; indictable offences; summary offences; triable 
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either way offences; magistrates’ courts, crown prosecutor; 


reasonable suspicion. 


Introduction 

Before we talk about suspicion in criminal procedural law we 
must take in consideration a distinction between crimes, 
according to British law, that is, indictable offences, summary 
offences and triable either way offences. 

When we talk about indictable offences we talk about crimes 
that: 


“(...) are carried out by an adult, they are tried with the issuance of a certain 
indictment, which is called indictment (...) Indictable offence means an 
offence which, if committed by an adult, is triable on indictment (...)” 
(Molan, 2003; Hungerford, 2004). 


This is a term used by the English legislator in the Interpretation 
Act of 1978. Indictable offences are part of the most serious 
crimes according to the British criminal system, such as for 
example intentional and/or negligent murder, rape, extortion, 
dangerous driving resulting in the death of a person, using a 
weapon to avoid arrest and others. They are part of a group of 
crimes where the majority of crimes fall, but not the crimes that 
are part of another category with fewer possible punishments. 

After an accusation for an indictable offence, the suspect 
appears for his case before the Crown Court after obviously the 
indictment and is tried together with a group of judges where 


they decide for the accusation or not of the suspect/offender. 
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Obviously, the final decision with a sentence belongs to the 
judge where he is also responsible for the canons of procedural 
law that are part of the relevant court. The penalties for the 
indictable offences are heavier than the other categories of 
crimes. 

As for the second category, that of summary offences, are part 
of the crimes that are tried before the magistrates courts. In this 
group are included crimes with no serious punishments such as 
street crimes, crimes against public health, etc. 

The process that is followed in this case has to do with a file that 
includes all the particulars for the relevant case and that goes to 
the relevant magistrates court to give a hearing date. The 
presence of the suspect comes through his previous arrest and/or 
through a registered letter of appearance at the hearing. Unlike 
the Greek criminal law in this case we have a case for the 
magistrate court of compromise. This is a type that is based on 
the guilty plea of the suspect after he has committed a crime, 
without further analysis in detail for the crime committed at 
least at this stage of the case. The main objective of this type of 
case is the speed of the case as well as the limitation of the 
crime being part of the list that includes the summary offences. 
The suspect has a reduced sentence since he has decided to 
admit that he has committed a punishable crime. It is also 


important that in a case of the magistrates courts it is not 
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necessary for the suspect to have accepted his crime. As it 
happens for example according to art. 8, par. 1 of the 
magistrates’ courts act of 1980 the court has the right only to ask 
whether the suspect is guilty or not!. If it declares that he is 
guilty then the judges immediately make a decision with the 
relevant punishment without pursuing the case in court. But if 
the suspect declares that he is not guilty then the case goes 
forward from a procedural point of view to decide whether the 
suspect can be punished or not. 

We also have a third category of crimes which are triable either 
way offences, that is crimes which will have to be punishable by 
both the crown court and the magistrates court according to each 
procedure. This is a type of procedural stage where before a 
final decision is reached it is necessary for the lawyer of the case 
to be heard by the relevant prosecutor. As regards the 
magistrates court if the judges decide that the case should go to 
court they then ask the suspect if he agrees with that decision’. If 
the suspect does not agree and then asks for his case to be heard 
in the crown courts in this case that statement is binding and 


cannot be changed. 


1See art. 9 par. 1 Magistrates Court Act 1980: “(...) On the summary trial of an 
information, the court shall, if the accused appears, state to him the substance of the 
information and ask him whether he pleads guilty or not guilty (...)”. 

2See art. 20 par. 3 Magistrates Court Act 1980: “(...) the court shall ask the 
accused whether he consents to be tried summarily or wishes to be tried by a jury, 
and: (a) if he consents to be tried summarily, shall proceed to the summary trial of the 
information; (b) if he does not so consent, shall proceed to inquire into the 
information as examining justices (...)”. 
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According to the English criminal procedural law which 
recognizes such a right to the suspect that allows him to go to 
court, many of the suspects with their lawyers exercise this right 
and turn to the crown court since this court seems to have more 
chances to be acquitted. This is a right that the English suspect 
has in his hands therefore such a right does not appear in the 
Greek criminal procedural law. These are actually technical 
discussions of the British criminal procedure where in recent 
years there are many changes that have as a final argument the 


greater protection of the suspect. 


Which legislation is valid? 

By carefully studying the criminal procedure system of the 
Great Britain we notice that form the 1979 is an important stage 
for the evolution of the relative law. On one hand we have the 
institution and the function of the Crown Prosecution Service 
and on the other hand from the 1984 we also have the Police and 
Criminal Evidence Act (PACE) (Soubise, 2023), that is a 
relative legislation that has caused many changes regarding the 
stage of investigation that is done by the English police. PACE 
was only a response that was created by the British government 
from 1977 with the title: “Royal Commission on Criminal 
Procedure”, or “Philips Commission” from the participant name 


of the president of the committee. The commission had dealt 
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with topics that had to do with criminal justice in great Britain 
as a modus operandi against the bodies that had to do with the 
exercise of police investigations but also for the exercise of 
criminal prosecution. The final outcome of the Philips 
Commission was concluded in 1981 with a very interesting final 
report as far as British criminal procedure was concerned. It 
confirmed many elements and criticisms that had been made 
regarding various theories from Great Britain since the 1970s 
and especially for the criminal prosecution which was the basis 
for the amendment of the criminal procedural law. 

In practice, part of the Philips Commission was used by the 
English legislator during the establishment of the PACE and 
towards various orientations where the principles were based on 
regulations that had a procedural character under the name of 
the judges, rules where during the time they were the bases for a 
general and specific theory for the suspect during his custody 
and afterwards at the police station (Sprack, 2012). 

As regards other matters relating to the attempts to arrest the 
suspect, PACE also followed other paths that were based on 
rules of the past. In particular, PACE was based on orientations 
that had to do with the general principles during the 
investigation, the role of the police bodies, the procedural 
system before the accusation and certainly before the suspect 


appears in a court of law. PACE ended with 122 articles and 
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amendments. Especially, article 67 and 68 also took in 
consideration other rules that used PACE, such as for example, 
the codes of practice. The Codes of Practice are rules that have 
to do with the police and investigation bodies. However, there 
are also special topics that are not part of the PACE. From a 
methodological point of view we can say that PACE cannot be 
interpreted and/or differed from the codes of practice. The 
interpretation was based on a procedural system that was not so 
complete as far as the suspect was concerned but oriented 
towards the provisions of the PACE where many times they also 
make use of the codes of practice when there are no topics to be 


resolved differently. 


(Follows): The arrest of the suspect 

According to PACE the arrest of the suspect has to do with 
articles 24 and 25. PACE has had some changes since 2005 in 
relation to the Serious Organised Crime and Police Act. 
Especially, we noticed a difference between arrestable and non 
arrestable offences. 


Art. 24 PACE defines arrestable offence as: 


“(...) every crime which: a) is punishable by a prison sentence of at least five 
years, if the perpetrator is at least 21 years old, or b) is included in a special 
category of crimes in an annex to the above law (...)””. 


3“(...) powers of summary arrest conferred by the following subsections shall 
apply: (...) (b) to offences for which a person of 21 years of age or over may be 
sentenced to imprisonment for a term of five years (or might be so sentenced but for 
the restrictions imposed by section 33 of the Magistrates’ Courts Act 1980), and c) to 
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This is a difference that has largely been set as guidelines for 
arrest by the provisions of art. 24, par. 7 PACE, where every 
police officer has the power to arrest any person who has 
committed an arrestable offence or has had reasons to suspect 
that the person under investigation has committed this action 
that merits arrest’. 

Art. 25 PACE covered the arrest of a person for a non-arrestable 
offence. According to par. | every police officer has grounds to 
be suspected of a non-arrestable offence and/or is in the stage of 
committing a crime and as a consequence arrest the suspect if he 
considered that service of a summons before a court was 
necessary for the relevant case or because there are general 
propositions to proceed with the arrest based on art. 25, par. 
3PACE?. 

The Phillips Commission had as its basis to reduce the powers 
of the police in relation to arrest based on the principle of 
necessity. Thus, the arrest of a suspect could happen only in the 
case that was necessary and only for the crime committed that 


was part of the list of arrestable and or non-arrestable offences. 


the offences listed in Schedule 1A (...)”. 

4Article 24 par. 7 PACE: “(...) constable may arrest without a warrant: a) anyone 
who is about to commit an arrestable offence; b) anyone whom he has reasonable 
grounds for suspecting to be about to commit an arrestable offence (...)”. 

5Article 25, par. 1 PACE: “(...) a constable has reasonable grounds for suspecting 
that any offence which is not an arrestable offence has been committed or attempted, 
or is being committed or attempted, he may arrest the relevant person if it appears to 
him that service of a summons is impracticable or inappropriate because any of the 
general arrest conditions is satisfied (...)”. 
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PACE has set some rules for the arrest and especially the 
distinction between crimes in arrestable and non-arrestable that 
has adopted according to the principle of legitimacy for crimes 
during arrest, arts. 24, 25 PACE. 

New orientations in this sector have only had a practical and not 
theoretical basis on the subject. The procedural rules have had to 
do with the arrest, therefore, respected the freedoms of 
individuals according to the rules of the PACE. The police also 
maintain the power to arrest individuals even of minor crimes, 
such as of non-arrestable offences, that could not be part of a 
specific crime and the arrest of the accused was necessary 
because he/she was acting in a threatening manner towards other 
people's and/or foreign property (Newburn, Williamson, 2007). 
The principles of PACE and art. 24 and 25 for the rights of the 
police regarding arrest were in comparison with other penal 
systems such as the procedural one in Australia and/or in the 
United States (Hirschel, Wakefield, 1997). Yet another problem 
was that the legislator did not take into account that arrest could 
not help that the suspect was the solely responsible for the crime 
committed according to the principles of PACE as well as to 
carry out the arrest for a non-arrestable offence with the aim of 
obtaining the relevant material for another much more serious 
crime. There could also be the position that a person could be 


arrested only as a punishment, or rather a type of punishment as 
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a result of an attitude where according to the opinion of the 
police it was only antisocial (Sanders, Young, Burton, 2021). 

It is understood that for the arrest two distinctions are needed. A 
subjective one and an objective one. The objective one was 
based on objects, elements that allowed a police officer to have 
the suspicion of being connected with a crime. As for the 
subjective one, the position of a police body was necessary that 
the possible suspect presumably was the suspect for the relative 
crime (Sprack, 2012). 

Objective elements that put the suspect of having committed the 
crime seems to have had an attempt while British science 
excludes that the arrests are based on a road that is found to the 
police bodies as the only ones who can judge at least at this 
stage and to pass from the stage of acquitted to that of suspect. 
These are objective elements where in theory and in practice it 
seems that the material to commit a crime is not only evidence 
according to the procedural term. 

There are testimonies of all kinds that show that committing a 
crime, information from computers are elements that have to do 
with objective elements for the arrest of a suspect. The elements 
show that a valid arrest does not mean that it influences the final 
decision but is only the basis for the charge with an offense by 


the police organs (Sprack, 2012). 
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The objective elements can however establish with an 
interpretative way that the movement of the criminal procedure 
is different from that of the final decision to go to prison. 
Subjective elements are based on the theory where the arrest is 
based on that of the police where the suspect was also the owner 
of the crime. The objective elements connected the arrest with 
the commission of the crime and according to the arrest where 
the presumption of a police organ puts the elements that connect 
each person with a crime but that is also oriented to a different 
path where the policeman could also create elements in favor of 
the suspect and less serious for a basis of total accusation. 

To search ex post for the subjective element, as a precise clue, 
that connects the individual with the crime committed also leads 
to a path of further investigations that have to do with elements 
that are now objective and have no other prerequisites for the 
arrest of the person. Which group carried out investigations and 
what type to reach the conclusion that the person investigated is 
now suspected of a crime with many interpretations without 
necessarily arriving at precise elements that the fact is connected 
with the person. 

The legislator after 2005 and through the Serious Organised 
Crime and Police Act has modified artt. 24 and 25°. The 


6Article 24 PACE: “(...) A constable may arrest without a warrant-(a) anyone 
who is about to commit an offence; (b) anyone who is in the act of committing an 
offence; (c) anyone whom he has reasonable grounds for suspecting to be about to 
commit an offence; (d) anyone whom he has reasonable grounds for suspecting to be 
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distinction between arrestable and non-arrestable crimes is 
abolished. Thus, arrest by the police is recognised for crimes 
that are totally recognised as arrestable offences regardless of 
their demonstrable weight for substantive criminal law’. 

The work of the police is not without limits for all crimes given 
that the arrest can be concrete according to the terms of art. 24, 


par. 5 PACE: 


“(...) a) verifying the name of the suspect, b) confirming his real residential 
address, c) preventing the suspect from causing physical harm to himself or 
another person, from suffering the himself (not the suspect) bodily harm, 
from causing damage or loss of foreign property, from causing a crime 
against public morals or from unlawfully obstructing traffic on an 
expressway, d) the protection of children or others vulnerable persons, e) the 
facilitation of the rapid and efficient conduct of the investigation of the crime 
or the examination of the suspect and f) the prevention of non-prosecution of 
the crime due to the disappearance of the suspect (...)”. 


committing an offence. If a constable has reasonable grounds for suspecting that an 
offence has been committed, he may arrest without a warrant anyone whom he has 
reasonable grounds to suspect of being guilty of it. b.If an offence has been 
committed, a constable may arrest without a warrant-(a) anyone who is guilty of the 
offence; (b) anyone whom he has reasonable grounds for suspecting to be guilty of it. 
c)But the power of summary arrest conferred by subsection (1), (2) or (3) is 
exercisable only if the constable has reasonable grounds for believing that for any of 
the reasons mentioned in subsection 5 it is necessary to arrest the person in question. 
The reasons are- (a) to enable the name of the person in question to be ascertained (in 
the case where the constable does not know, and cannot readily ascertain, the person's 
name, or has reasonable grounds for doubting whether a name given by the person as 
his name is his real name); (b) correspondingly as regards the person's address; (c) to 
prevent the person in question-(i) causing physical injury to himself or any other 
person; (ii) suffering physical injury; (iii) causing loss of or damage to property; (iv) 
committing an offence against public decency (subject to subsection (6)); or (v) 
causing an unlawful obstruction of the highway; (d) to protect a child or other 
vulnerable person from the person in question; (e) to allow the prompt and effective 
investigation of the offence or of the conduct of the person in question; (f) to prevent 
any prosecution for the offence from being hindered by the disappearance of the 
person in question (...)”. 

7See in particular: Home Office Circular 56/2005, Police And Criminal Evidence 
Act 1984: Revised Codes Of Practice 2005 And Accompanying Guidance Revised 
Notice Of Rights And Entitlements, London, 2005. 
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Distinguishing a group of crimes as arrestable is very important 
in order to proceed with the relative arrest that cannot be 
changed according to the necessity of each situation that should 
be seen as a stand-alone. Thus, an arrest is connected with 
reasons that are described according to art. 24, par. 5 PACE 
(Zander, 2007). 

The difference according to PACE has to do with the connection 
between arrest and non-arrestable offenses as a possible “wall” 
that avoids the use of a power that has to do with the police. The 
distinction between crimes and the principle of proportionality 
has to do with crimes where in reality they are not the everyday 
ones and that could necessarily create the arrest of the person. 
The arrest of a person is a rule but not also an exception since 
the necessity of arrest is connected with the reasons that are 
described according to art. 24, par. 5 PACE. These are 
interpretations where the quality and quantity of the elements for 
the suspected person can also justify the arrest. 

The difference with the Greek criminal procedure system is 
based on the fact that in the English system the arrest of a person 
where there are elements that connect him with a crime is a 
practice and a procedural reality where it has never been denied 
and/or there have been doubts. But according to Greek law 
every examination at a stage before the criminal action has a 


theoretical basis and a possibility. The arrest of the suspect 
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according to English criminal procedural law is a reality where 
the procedure at a premature stage for a criminal case has not 
been doubted by British science. But it is only a tradition where 
according to the English system it was used finding a basis in 
PACE even before it was used in practice (Sanders, Young, 
Burton, 2021). 

It is therefore a tradition where the arrest needs a presence of the 
arrested person and a connection with a person. If such a thing is 
valid, the relative power according to the police and the people 
involved leads a suspect to justify himself if there are obviously 
elements that connect the person with a specific crime and 
without excluding that the suspect can be criminally responsible 
before a court of law and to arrive at a final decision of 
punishment. 

The clues can be many and have the basis to arrive at an arrest 
but in English law there is not necessarily a connection between 
person and crime but only the use of a reasonable grounds for 
suspecting which is important according to what is established 
by the PACE rules, which are relative to the arrest. According to 
the principle of proportionality the arrest allows that the clues 
are not many for the exercise of the criminal action. The English 
legislator has made a distinction between arrestable and non- 
arrestable crimes where according to the PACE they are 


objective elements where they justify the arrest of the suspect 
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but not the criminal action that will be requested by the police 
according to the weight of the clues and the relative crime. Thus, 
the distinction of crimes for the first years of PACE according to 
the principle of proportionality have to do with the clues for a 
crime committed (Sanders, Young, Burton, 2021). 

As we can understand the distinction between arrestable and non 
arrestable was made according to the principle of proportionality 
where according to the principles of PACE they are linked to 
what the police decides for each crime according to the available 
elements. 

The Greek criminal procedure law is much more precise towards 
the principle of proportionality that reaches even the possibility 
of arrest during an early stage and to the investigation stage but 
before the final conclusion. Even if it is not justified by all the 
elements the relevant arrest is allowed according to a precise 
procedure. And contrary to PACE the arrest and the power of 
the police seems according to the principle of proportionality to 


walk together during the investigation by the police. 


The state of custody at a police station. Limits and time 

Before arriving at the state of custody of the suspect it is 
necessary to have concluded a stage of investigation where the 
police have enough elements to arrive at arresting a person. If 


the police decides it, the custody officer according to art. 39, 
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par. 1 PACE’ empowers all the people who are to the police to 
have the relative behavior that the law allows. 

According to art. 36, par. 5 PACE, the custody officer cannot 
have a connection with the relative investigation for a crime 
committed. At the moment that the state of custody is decided it 
means that the police should proceed to the examination of 
witnesses, DNA, general information, etc. The police should 
keep all the relative rules that have to do with the state of 


custody of a person at a police station (Bevan, Lidstone, 1992). 


8Article 39 PACE (Responsibilities in relation to persons detained): “(...) (1) 
Subject to subsections (2) and (4) below, it shall be the duty of the custody officer at a 
police station to ensure-(a) that all persons in police detention at that station are 
treated in accordance with this Act and any code of practice issued under it and 
relating to the treatment of persons in police detention; and (b) that all matters relating 
to such persons which are required by this Act or by such codes of practice to be 
recorded are recorded in the custody records relating to such persons. 2.If the custody 
officer, in accordance with any code of practice issued under this Act, transfers or 
permits the transfer of a person in police detention-(a) to the custody of a police 
officer investigating an offence for which that person is in police detention; or (b) to 
the custody of an officer who has charge of that person outside the police station, the 
custody officer shall cease in relation to that per- son to be subject to the duty 
imposed on him by subsection (1)(a) above; and it shall be the duty of the officer to 
whom the transfer is made to ensure that he is treated in accordance with the 
provisions of this Act and of any such codes of practice as are mentioned in 
subsection (1) above. 3.If the person detained is subsequently returned to the custody 
officer, it shall be the duty of the officer investigating the offence to report to the 
custody officer as to the manner in which this section and the codes of practice have 
been complied with while that person was in his custody. 4.If an arrested juvenile is 
moved to local authority accommodation under section 38(6) above, the custody 
officer shall cease in relation to that person to be subject to the duty imposed on him 
by sub- section (1) above. (5)(...) (6) Where-(a) an officer of higher rank than the 
custody officer gives directions relating to a person in police detention; and (b) the 
directions are at variance(i) with any decision made or action taken by the custody 
officer in the performance of a duty imposed on him under this Part of this Act; or (ii) 
with any decision or action which would but for the directions have been made or 
taken by him in the performance of such a duty, the custody officer shall refer the 
matter at once to an officer of the rank of superintendent or above who is responsible 
for the police station for which the custody officer is acting as custody officer (...)”. 
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This is also the main reason where according to art. 36, par. 5 
prohibits the police officer who is dealing with the relevant 
investigation to also be in contact with the person who is in the 
stage of arrest. First of all, it is important that the police officer 
should inform the person who is in the stage of arrest for all the 
relevant rights as well as free consultations from a lawyer who 
can also have access to the Code C and be informed also for the 
other rights that are due to them. 

According to art. 37PACE? it is important that the material 


9Article 37 PACE (Duties of custody officer before charge): “(...) (1) Where-(a) a 
person is ar- rested for an offence-(i) without a warrant; or (ii) under a warrant not 
endorsed for bail, (b).the custody officer at each police station where he is detained 
after his arrest shall determine whether he has before him sufficient evidence to 
charge that person with the offence for which he was arrested and may detain him at 
the police station for such period as is necessary to enable him to do so. 2.If the 
custody officer determines that he does not have such evidence before him, the person 
arrest- ed shall be released either on bail or without bail, unless the custody officer has 
reasonable grounds for believing that his detention without being charged is necessary 
to secure or preserve evidence relating to an offence for which he is under arrest or to 
obtain such evidence by questioning him. 3.If the custody officer has reasonable 
grounds for so believing, he may authorise the person arrested to be kept in police 
detention. 5.Where a custody officer authorises a person who has not been charged to 
be kept in police detention, he shall, as soon as is practicable, make a written record of 
the grounds for the detention. 6.Subject to subsection (6) below, the written record 
shall be made in the presence of the person arrested who shall at that time be informed 
by the custody officer of the grounds for his detention. 7.Subsection (5) above shall 
not apply where the person arrested is, at the time when the written record is made-(a) 
incapable of understanding what is said to him; (b) violent or likely to become 
violent; or (c) in urgent need of medical attention. 8.Subject to section 41(7) below, if 
the custody officer determines that he has before him sufficient evidence to charge the 
person arrested with the offence for which he was arrested, the person arrested-a)shall 
be charged; or (b) shall be released without charge, either on bail or without bail. 
9.Where-(a) a person is released under subsection (7)(b) above; and (b) at the time of 
his release a decision whether he should be prosecuted for the offence for which he 
was arrested has not been taken, it shall be the duty of the custody officer so to inform 
him. 10.If the person arrested is not in a fit state to be dealt with under subsection (7) 
above, he may be kept in police detention until he is (...) the duty imposed on the 
custody officer under subsection (1) above shall be carried out by him as soon as 
practicable after the person arrested arrives at the police station or, in the case of a 
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relating to the justification of the state of detention is sufficient 
before the accusation relating to the suspect is concluded and the 
final arrest is reached. 

In particular, it is reported that according to art. 37, the material: 


“(...) a) to decide on the detention of the suspect without bringing charges 
against him, b) to release the suspect on the condition that the latter will 
return to the police station on a specific day and time, c) to release the 
suspect without additional conditions, so that in the meantime he can review 
the evidence, d) judge that there are no indications of guilt against the 
arrested person, in which case he will “close” the case file, leaving him free, 
e) immediately charge him. Each of these cases is examined in detail in the 
following lines (...)” (Sanders, Young, Burton, 2021). 


According to art. 37 PACE can be requested even for the 
suspect and for all the period that they need to decide on the 
relative proof before arriving at the penal action. If the material 
is so strong to justify the accusation proceeds but if it is not 
should be forced to release the person involved. Par. 3 of art. 37 
PACE also justifies the state of closure for reasons that allow it 
to maintain the elements necessary to continue the investigation. 
Art. 37 PACE is important for the status of arrest at a police 
station, without after that continuing to a criminal charge. Even 
at this stage we have the Phillips Commission who have allowed 
the grounds for arrest to be kept at a necessary minimum time. 
What is important are the reasonable grounds where according 


to art. 37 PACE justified the status of arrest of a suspect. As an 


person arrested at the police station, as soon as practicable after the arrest. (11) (...) 
(12) ¢...) (13) (...) (14) ©...) 15) In this Part of this Act-“arrested juvenile” means a 
person arrested with or without a warrant who appears to be under the age of 17; 
“endorsed for bail” means endorsed with a direction for bail in accordance with 
section 117(2) of the Magistrates’ Courts Act 1980 (...)”. 
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interpretation, we can say that in practice the police connect the 
grounds for arrest of a suspect with a crime based on art. 37, par. 
2 PACE. The necessity according to art. 37 PACE is interpreted 
with the character of the measure of arrest but only at the 
moment that the reason for the collection of elements on the part 
of the police are important for the criminal charge. 

What is important for the state of detention is the connection 
with a person in this stage only if it is necessary and concrete. 
According to the principle of proportionality the collection of 
elements are important for a suspect where the elements are 
connected and which justify the relative detention. At this stage 
the detention has to do with collecting new elements to get to 
who committed the crime according to art. 37, par. 3 PACE by 
every police officer. 

In particular, for the police the arrest of a suspect has to do with 
a routinised process where it leads to an examination of 
elements and of the same person to get that the suspect will 
admit that he committed the relative crime of which he is now 
accused. Important is that the suspect admits that he committed 
a crime to continue to the final criminal action and/or to leave 
him free!®, 


The most difficult job is that of the police officer who should 


10Dallison v. Caffery, [1964] 2 All ER 610: https://vlex.co.uk/vid/dallison-v- 
caffery-793865109; | Holgate-Mohammed _v. Duke [1984] AC 43: 
https://vlex.co.uk/vid/mohammed-holgate-v-duke-792979549 
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decide for the criminal charge and whether the suspect will 
continue from the state of detention to the state of arrest and 
who accepts that he committed a crime. Admitting a person who 
has committed a crime does not necessarily mean that such 
person has actually committed the crime but is only convinced 
to continue to hold him in custody for a specific crime according 
to par. 7 of art. 37 PACE. 

Normally, according to the English criminal procedure law the 
state of detention before a criminal charge is the rule, the 
practice but not an exception. So the legislator according to art. 
37 PACE puts the police officer in the role of being independent 
in his work where from the theoretical point of view follows a 
level of independence at this stage that concerns his own 
decisions. 

The English legislator has not decided anything, that is, it has 
not foreseen at this stage some rules of legitimacy for the 
behavior of the policeman who carries out the investigations and 
for the state of detention of the suspect, without even the officer 
having specific knowledge for this stage of investigations but 
only insufficient evidence to charge where according to art. 37 
PACE indicates the elements as evidence of this detention. We 
can say that at this stage it is similar to that of the Greek 
criminal procedure system where every policeman should have 


specific notions of law and the policeman at this stage is not an 
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administrative officer and/or a jurisdictional body that does not 
have a culture of law. Under English law this is only an 
executive and non-judicial stage (Sanders, Young, Burton, 
2021). 

There is also the possibility that the police officer can release the 
suspect free and with some restrictions, i.e. release on bail. The 
purpose of this measure is to have time to review all the material 
acquired up to that point because perhaps he has made mistakes 
before he gets to a final criminal action. At this stage we also 
have the last few years amendments such as the Criminal and 
Justice Act 2003, the police and justice act of 2006. The 
criminal and justice act of 2003 have put some rules where they 
have had as a final argument to ask the police to have guidance 
from the relevant crown prosecutor in relation to charges against 
a person based on art. 37, par. 7, letter a) PACE!!. 

According to art. 10 of the police and justice act, the terms that 
are connected with the suspect at the time they are free from the 
police until the time of a criminal charge there are time limits in 
cases where it takes more time for the crown prosecutor and the 


police to arrive at other elements important for the final criminal 


11Article 37 par. 7 PACE after the Criminal and Justice Act 2003 affirmed that: 
(...) (7) Subject to section 41(7) below, if the custody officer determines that he has 
before him sufficient evidence to charge the person arrested with the offence for 
which he was arrested, the person arrested- (a) shall be released without charge and on 
bail for the purpose of enabling the Director of Public Prosecutions to make a decision 
under section 37B below, (b) shall be released without charge and on bail but not for 
that purpose, (c) shall be released without charge and without bail, or (d) shall be 
charged (...)”. 
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charge. According to art. 3, par. 8 of the Bail Act of 1976 has 
the right to ask the police officer not to continue the state of 
custody. This is a right but not a mandatory necessity that is 
decided only by the police. Obviously this also opens the way to 
put other more onerous that are contrary to the liberty of the 
suspect. 

According to art. 47, par. 1E PACE there is the possibility to 
follow the path of the relevant Magistrates Court for the same 


cause and if: 


“(...) a higher court has the following possibilities: a) reject the suspect's 
application as unfounded, b) replace the imposed restrictive conditions with 
other milder or even more burdensome ones, c) completely remove these 
conditions (...)”. 

So we have the possibility that the suspect can apply to the 


Magistrates court and ask for the replacement of time limits that 
are involved in his case and according to the English criminal 
procedural law thus recognizing a jurisdictional body which is 
the Magistrates Court to decide for the arrest of the suspect or 
not. This is a body where it regulates the possibility for the 
suspect to apply also to change the arrest status and other limits 
according to the Greek criminal procedural law based on art. 
286, par. 2, letter a). The difference is that the suspect can apply 
according to art. 296, par. 2, letter b) of the Greek criminal 
procedural code to the relevant court to change this situation as 
illegal. Therefore, this does not happen in the English criminal 


procedural law. 
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Another possibility, according to art. 37PACE, is that the police 
officer also has the right to have such important elements to 
arrive at the relative charge with an offence. This is a possibility 
where the criteria have to do with the decision of the police who 
decided to carry out this decision. This is a decision based on 
art. 37, par. 7PACE where the police officer decides that the 
elements are more than sufficient to arrive at a criminal action 
against a person. 

Art. 37, par. 7PACE has placed as responsible for this decision 
the officer who held the suspect in custody. And to arrive at 
deciding on a final criminal action for a specific crime/s means 
that the elements were so many that they linked the responsible 
person with a crime. According to the criminal and justice act of 
2003 and art. 7 PACE the police officer should have all the 
elements for the criminal prosecution also allowing the 
possibility for the crown prosecutor to decide on the elements of 
the investigation whether or not they are sufficient for the 
commission of a crime and for a charge. At this point the 
question arises as to who of the two persons, i.e. the crown 
prosecutor and/or the police officer is responsible for the 
criminal charge? 

According to art. 37, par. 1, lett. IPACE, the Director of Public 
Prosecutions can follow guidance. The police officer can decide 


to confront the suspect who is in the stage of arrest according to 
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art. 37, par. 7. Moreover, art. 37, par. 3, lett. A PACE asks the 
police officers who have decided the stage of arrest to follow the 
guidance of the crown prosecutor. Thus, the distinction from the 
procedural point of view according to the crown prosecutors and 
the crimes is also based on indictable crimes and on summary 
offences. According to art. 2 of the guidance!* the police 
officers are responsible for all crimes where they are part 
according to the rules as triable either way and as summary 
offences. 

It is not the same path as regards the crown prosecutor where 
following to arrive at a criminal action the following steps: 


“(...) a) those which, for their prosecution, require the relative permission of 
the Attorney General or the Director of Public Prosecutions, b) indictable 
offenses, and c) any crime triable either way, which due to the circumstances 
of its commission or previous conviction of the perpetrator should be tried by 
the indictment procedure (...)”. 


The work to be carried out between two different bodies, such as 
crown prosecutor and police officer who has decided the state of 
arrest who has the obligation (Gibson, Watkins, 2004) to follow 
the rules that are provided by the PACE and the code of 
guidance, art. 37APACE, is distinct. Such a work is carried out 
by two different bodies. 

It is based on different criteria and have as their final objective 


that of arriving or not at a criminal action. It seems important to 


12“(...) the police may determine the charge in any either way or summary 
offences where it appears to the Custody Officer that a guilty plea is likely and that 
the case is suitable for sentencing in the magistrates’ court, but excluding those 
specified in Annex A to this Guidance (...)”. 
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say in this point that the crown prosecutor is based on the code 
for crown prosecutors. This is a code where it carries out step by 
step what happens from a procedural point of view after the 
criminal action for crimes where a suspected person has found 
himself in front of a crown prosecutor. 

The code offers the possibility if according to the investigations 
there is evidence for a realistic prospect of conviction. This is a 
code that decides the: 


“(...) assessment of the assistance of the specific term should be done with 
objective criteria, which are in any case listed in the Code to assist the Crown 
Prosecutor (...) the latter is not allowed to evaluate the existing evidence 
using subjective factors, such as his own “predisposition” in relation to the 
case before him, his assessments of the progress of the criminal prosecution, 
when based solely on the experience he has gained, the personal image he has 
formed concerning the arrested, etc. (...)”. 


The answer that a crown prosecutor should give is whether the 
evidence that exists in the suspect's file is sufficient to not only 
proceed with a criminal prosecution but also to punish the 
suspect for the crime he has committed. Perhaps the issue is 
whether the evidence is sufficient to support a criminal charge to 
the end in an objective manner arriving at a realistic, objective 
punishment, not based on subjective elements. 

Furthermore, the crown prosecutor within a line of elements that 
perhaps have a public interest for the objectives of a series of 
crimes allows the code for crown prosecutors to put, or rather 
foresee the factors to begin the criminal action. 


At this stage, the elements of character where according to the 
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stage that refers to the crime in the written sense puts the suspect 
as the protagonist, i.e. as the victim facing a punishment that 
will arrive tomorrow morning from a criminal court. English 
criminal procedure law at this stage also speaks of a pluralism 
for the punishment of crimes and for every evolution of the 
criminal case. 

The public interest is one of the criteria that according to the 
crown prosecutor is at the forefront as can be seen and read in 
art. 5, lett. 9 of the code of crown prosecutors, where they are 
oriented by the crown prosecutor towards the criminal action of 
the crime and they should have a significant character. The 
question here has to do with the weight of the crime. 

In this regard, the English substantive criminal procedural law 
has set a criterion that we have also seen in the code for the 
distinction of crimes in indictable, triable, either, way and 
summary offences. The penalty for the crown prosecutor is very 
important for each crime given that the possible interpretation of 
the relative criteria have set as a problem that the crime 
committed also includes elements in favor of the suspect that are 
capable of reducing the final penalty. 

The code for crown prosecutors is of the same spirit. It includes 
elements for resolving a dispute in an extrajudicial manner. In 
this case we refer to crimes that are connected with a 


prosecution and that would have a significant positive impact on 
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maintaining community confidence. Thus, the crown 
prosecutors have the availability for criminal prosecution as well 
as for crimes where they will have to decide for the person who 
is connected at the first steps of a criminal case and it has as a 
basis the realistic logic and the possibility that a criminal case is 
not mandatory for the punishment of a crime. 

This also satisfies the public opinion according to the principle 
of legality, as an argument for a criminal action in line with the 
English criminal procedural law where the criteria relating to the 
accusations against a person are stated. Convicting a person 
according to the crown prosecutor does not mean that criminal 
action should be exercised against a suspect first (Williams, 
1985; Ashworth, 1987; Ashworth, 1994; Zander, 2007). But 
elements are needed that will have as their objectives the good 
administration of justice, the principle of legality, the 
maintenance of social peace, coming to an end to the relative 
relations of the state with other neighboring states or not. 
According to art. 3, par. 11 of the code for crown prosecutors, as 
elements for a criminal prosecution, are the realistic logic for a 
criminal conviction that satisfies the public interest and that does 
not violate public order. Such elements must be included in a 
criminal case where the police officers have under custody a 


suspect that is brought before a crown  prosecutor!?. 


13Article 3.11 (Application of the above Tests to police charged cases): “(...) in 
accordance with this Guidance, Custody Officers make the charging decision without 
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Distinguishing the relationships between police officers and the 
crown prosecutors during and before the criminal prosecution 
have to do with decisions that are connected after the moment 
that a suspect is in the stage of detention for a crime committed 
or not. 

Very important is the fact that police officers need more time to 
continue their investigations and purchase material. It is, thus, a 
power where the moment of detention has to do with the 
purchase of more material. Therefore, time is important for the 
criminal prosecution. 

The time during the stage of detention is connected with other 
articles that are part of the constitutional law such as for 


example art. 6, par. 2 of the Greek Constitution which refers to: 


“(...) anyone arrested for a spontaneous crime or with a warrant is brought to 
the competent investigator no later than within twenty-four hours of the 
arrest, but if the arrest took place outside the headquarters of the investigator, 
the bringing is done within the absolutely necessary time for its switching. 
The investigator must, within three days of the arraignment, either dismiss 
the arrested person or issue a prison warrant. This deadline is extended for 
two days, if requested by the person who has been brought, or in case of 
force majeure which is confirmed immediately by a decision of the 
competent judicial council (...)”. 


In contrast, the English criminal procedure law has not included 
rules relating to this subject. In particular, articles 40-44 which 
set time limits for the detention of a suspect at a police station 
are very important. These are limits that have to do with up to 


six hours as a main stage of detention. In this period of time the 


referral to Crown Prosecutors, they will apply the Full Code Test (...)”. 
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suspect needs to be confirmed for the criminal action. The six 
hours have to do with maintaining of the investigations. These 
are being continued by a review officer according to art. 40, par. 
3, lett. a)PACE!*. The questions are more or less the same from 


the officer of the police who decided the detention and that will 


14Article 40 PACE (Review of police detention): “(...) (1) Reviews of the 
detention of each person in police detention in connection with the investigation of an 
offence shall be carried out periodically in accordance with the following provisions 
of this section— (a) in the case of a person who has been arrested and charged, by the 
custody officer; and (b) in the case of a person who has been arrested but not charged, 
by an officer of at least the rank of inspector who has not been directly involved in the 
in- vestigation. 2. The officer to whom it falls to carry out a review is referred to in this 
section as a “review officer”. 3.Subject to subsection (4) below-(a) the first review 
shall be not later than six hours after the detention was first authorized; (b) the second 
review shall be not later than nine hours after the first; (c)subsequent reviews shall be 
at intervals of not more than nine hours. 4.A review may be postponed-(a) if, having 
regard to all the circumstances prevailing at the latest time for it specified in 
subsection (3) above, it is not practicable to carry out the review at that time; (b) 
without prejudice to the generality of paragraph (a) above-(i) if at that time the person 
in detention is being questioned by a police officer and the review officer is satisfied 
that an interruption of the questioning for the purpose of carrying out the review 
would prejudice the investigation in connection with which he is being questioned; or 
(11) if at that time no review officer is readily available. (5) If a review is postponed 
under subsection (4) above it shall be carried out as soon as practicable after the latest 
time specified for it in subsection (3) above. 5.If a review is carried out after 
postponement under subsection (4) above, the fact that it was so carried out shall not 
affect any requirement of this section as to the time at which any subsequent review is 
to be carried out. 6.The review officer shall record the reasons for any postponement 
of a review in the custody record. 7.Subject to subsection (9) below, where the person 
whose detention is under review has not been charged before the time of the review, 
section 37(1) to (6) above shall have effect in relation to him, but with the 
substitution-(a) of references to the person whose detention is under review for 
references to the person arrested; and (b) of references to the review officer for 
references to the custody officer. 8.Where a person has been kept in police detention 
by virtue of section 37(9) above, section 37(1) to 6) shall not have effect in relation to 
him but it shall be the duty of the review officer to determine whether he is yet in a fit 
state. 9.Where the person whose detention is under review has been charged before 
the time of the review, section 38(1) to (6) above shall have effect in relation to him, 
but with the substitution of references to the person whose detention is under review 
for references to the person arrested. 10. Where-(a) an officer of higher rank than the 
review officer gives directions relating to a person in police detention; and (b) the 
directions are at variance-(i) with any decision made or action taken by the review 
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have to be sufficient evidence to continue a criminal action. 
According to art. 40, par. 12PACE the review officer before 
arriving at a final decision in favor of a suspect needs to 
continue with all the evidence, i.e. the sufficient arguments that 
he has through his lawyer for the whole case that is created. The 
right to be heard is a very important issue at this procedural 
stage since PACE itself does not allow conclusions without 
evidence from the police officer. 

This is a fifteen-hour detention stage where the review officer 
should re-check for a second time, according to art. 40, par. 3, 
letter b)PACE, the relevant detention. Here there are relative 
observations for the suspect and the rights guaranteed by his 
lawyer. 

This is a twenty-four hour detention stage, where according to 


art. 41, par. 1 PACE!> the suspect is kept at a police station with 


officer in the performance of a duty imposed on him under this Part of this Act; or (ii 
with any decision or action which would but for the directions have been made or 
taken by him in the performance of such a duty, the review officer shall refer the 
matter at once to an officer of the rank of superintendent or above who is responsible 
for the police station for which the review officer is acting as review officer in 
connection with the detention. 11.Before determining whether to authorise a person’s 
continued detention the review officer shall give-(a) that person (unless he is asleep); 
or (b) any solicitor representing him who is available at the time of the review, an 
opportunity to make representations to him about the detention. 12.Subject to 
subsection (14) below, the person whose detention is under review or his solicitor 
may make representations under subsection (12) above either orally or in writing 
13.The review officer may refuse to hear oral representations from the person whose 
detention is under review if he considers that he is unfit to make such representations 
by reason of his condition or behaviour (...)”. 

15Article 41 PACE (Limits on period of detention without charge): “(...) (1) 
Subject to the following provisions of this section and to sections 42 and 43 below, a 
person shall not be kept in police detention for more than 24 hours without being 
charged. 2.The time from which the period of detention of a person is to be calculated 
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the final objective of criminal prosecution, i.e. a specific 
accusation for a punishable crime. 

Thirty-six hour detention is an exception based on art. 
42PACE'®, where according to par. 1, every police officer has 
the right to change the detention stage to 12 hours once the first 


(in this Act referred to as “the relevant time”’)-(a) in the case of a person to whom this 
paragraph applies, shall be-(i) the time at which that person arrives at the relevant 
police station; or (ii) the time 24 hours after the time of that person’s arrest, whichever 
is the earlier; (b) in the case of a person arrested outside England and Wales, shall be- 
(i) the time at which that person arrives at the first police station to which he is taken 
in the police area in England or Wales in which the offence for which he was arrested 
is being investigated; or (11) the time 24 hours after the time of that person’s entry into 
England and Wales, whichever is the earlier; (c) in the case of a person who-(i) 
attends voluntarily at a police station; or (ii) accompanies a constable to a police 
station without having been arrested, and is arrested at the police station, the time of 
his arrest; (d) in any other case, except where subsection (5) below applies, shall be 
the time at which the person arrested arrives at the first police station to which he is 
taken after his arrest. 3.Subsection (2)(a) above applies to a person if-(a) his arrest is 
sought in one police area in Eng- land and Wales; (b) he is arrested in another police 
area; and (c) he is not questioned in the area in which he is arrested in order to obtain 
evidence in relation to an offence for which he is arrested; an in sub-paragraph (i) of 
that paragraph “the relevant police station” means the first police station to which he 
is taken in the police area in which his arrest was sought. 4.Subsection (2) above shall 
have effect in relation to a person arrested under section 31 above as if every 
reference in it to his arrest or his being arrested were a reference to his arrest or his 
being ar- rested for the offence for which he was originally arrested. 5.If-(a) a person 
is in police detention in a police area in England and Wales (“‘the first area”); and (b) 
his arrest for an offence is sought in some other police area in England and Wales 
( “the second area”); and (c) he is taken to the second area for the purposes of 
investigating that offence, without being questioned in the first area in order to obtain 
evidence in relation to it, the relevant time shall be-(i) the time 24 hours after he 
leaves the place where he is detained in the first area; or (ii) the time at which he 
arrives at the first police station to which he is taken in the second area, whichever is 
the earlier. 6.When a person who is in police detention is removed to hospital because 
he is in need of medical treatment, any time during which he is being questioned in 
hospital or on the way there or back by a police officer for the purpose of obtaining 
evidence relating to an offence shall be included in any period which falls to be 
calculated for the purposes of this Part of this Act, but any other time while he is in 
hospital or on his way there or back shall not be so included. 7.Subject to subsection 
(8) below, a person who at the expiry of 24 hours after the relevant time is in police 
detention and has not been charged shall be released at that time either on bail or 
without bail 8.Subsection (7) above does not apply to a person whose detention for 
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24 hours have passed, if there are sufficient elements to decide: 


“(...) a) the detention of the specific person without charge is necessary for 
the safety or preservation of evidence related to the crime, b) the offense for 
which the arrest was made belongs to the category of indictable offenses and 
c) the relevant research is done diligently and quickly (...)”. 


A stage of detention for seventy-two hours, after thirty-six hours 


the police officers decided to re-check, examine the relevant 


more than 24 hours after the relevant time has been authorised or is otherwise 
permitted in accordance with section 42 or 43 below. 9.A person released under 
subsection (7) above shall not be re-arrested without a warrant for the of- fence for 
which he was previously arrested unless new evidence justifying a further arrest has 
come to light since his release, but this subsection does not prevent an arrest under 
section 46A below (...)”. 

16Article 42 PACE (Authorisation of continued detention): “(...) (1) Where a 
police officer of the rank of superintendent or above who is responsible for the police 
station at which a person is detained has reasonable grounds for believing that-(a) the 
detention of that person without charge is necessary to secure or preserve evidence 
relating to an offence for which he is under arrest or to obtain such evidence by 
questioning him; (b) an offence for which he is under arrest is a serious arrestable 
offence; and (c) the investigation is being conducted diligently and expeditiously, he 
may authorise the keeping of that person in police detention for a period expiring at or 
before 36 hours after the relevant time. 2.Where an officer such as is mentioned in 
subsection (1) above has authorised the keeping of a per- son in police detention for a 
period expiring less than 36 hours after the relevant time, such an officer may 
authorise the keeping of that person in police detention for a further period expiring 
not more than 36 hours after that time if the conditions specified in subsection (1) 
above are still satisfied when he gives the authorisation. 3.If it is proposed to transfer 
a person in police detention to another police area, the officer determining whether or 
not to authorise keeping him in detention under subsection (1) above shall have regard 
to the distance and the time the journey would take. 4.No authorisation under 
subsection (1) above shall be given in respect of any person-(a) more than 24 hours 
after the relevant time; or (b) before the second review of his detention under section 
40 above has been carried out. 5.Where an officer authorises the keeping of a person 
in police detention under subsection (1) above, it shall be his duty— (a) to inform that 
person of the grounds for his continued detention; and (b) to record the grounds in that 
person’s custody record. 6.Before determining whether to authorise the keeping of a 
person in detention under subsection (1) or (2) above, an officer shall give-(a) that 
person; or (b) any solicitor representing him who is avail- able at the time when it 
falls to the officer to determine whether to give the authorisation, an opportunity to 
make representations to him about the detention. 7.Subject to subsection (8) below, 
the person in detention or his solicitor may make representations under subsection (6) 
above either orally or in writing 8.The officer to whom it falls to determine whether to 
give the authorisation may refuse to hear oral representations from the person in 
detention if he considers that he is unfit to make such representations by reason of his 
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subject for the suspect. In this case the possibilities are as 


follows: 


“(...) they will release the suspect from the police station or they will submit 
an application to the locally competent Magistrates' Court requesting the 
maintenance of his detention for another thirty-six hours (that is, seventy-two 
hours in total) (...)”. 


This possibility is regulated by art. 43 PACE!”. 


condition or behaviour. 9.Where-(a) an officer authorises the keeping of a person in 
detention under subsection (1) above; and (b) at the time of the authorisation he has 
not yet exercised a right conferred on him by section 56 or 58 below, the officer-(i) 
shall inform him of that right; (ii) shall decide whether he should be permitted to 
exercise it; (iii) shall record the decision in his custody record; and (iv) if the decision 
is to refuse to permit the exercise of the right, shall also record the grounds for the 
decision in that record. 10.Where an officer has authorised the keeping of a person 
who has not been charged in detention under subsection (1) or (2) above, he shall be 
released from detention, either on bail or without bail, not later than 36 hours after the 
relevant time, unless- (a) he has been charged with an offence; or (b) his continued 
detention is authorised or otherwise permitted in accordance with section 43 below. A 
person released under subsection (10) above shall not be re-arrested without a warrant 
for the offence for which he was previously arrested unless new evidence justifying a 
further arrest has come to light since his release; but this subsection does not prevent 
an arrest under section 46A below. 

17Article 43 PACE (Warrants of further detention): “(...) (1) Where, on an 
application on oath made by a constable and supported by an information, a 
magistrates’ court is satisfied that there are reason- able grounds for believing that the 
further detention of the person to whom the application relates is justified, it may 
issue a warrant of further detention authorising the keeping of that person in police 
detention. 2.A court may not hear an application for a warrant of further detention 
unless the person to whom the application relates-(a) has been furnished with a copy 
of the information; and (b) has been brought before the court for the hearing. 3.The 
person to whom the application relates shall be entitled to be legally represented at the 
hearing and, if he is not so represented but wishes to be so represented-(a) the court 
shall adjourn the hearing to enable him to obtain representation; and (b) he may be 
kept in police detention during the adjournment. 4.A person’s further detention is only 
justified for the purposes of this section or section 44 below if-a)his detention without 
charge is necessary to secure or preserve evidence relating to an offence for which he 
is under arrest or to obtain such evidence by questioning him; (b) an offence for which 
he is under arrest is a serious arrestable offence; and (c) the investigation is being 
conducted diligently and expeditiously. 5.Subject to subsection (7) below, an 
application for a warrant of further detention may be made-a)at any time before the 
expiry of 36 hours after the relevant time; or (b) in a case where-(i) it is not 
practicable for the magistrates’ court to which the application will be made to sit at 
the expiry of 36 hours after the relevant time; but (ii) the court will sit during the 6 
hours following the end of that period, at any time before the expiry of the said 6 
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According to par. 2 of the Magistrates’ Court, it does not have 
the power to decide according to what the officers decided at the 
time that the suspect should appear before a courtroom. It is 


noted that the legislator shows a great guarantee as protection of 


hours. 6.In a case to which subsection (5)(b) above applies-(a) the person to whom the 
application relates may be kept in police detention until the application is heard; and 
(b) the custody officer shall make note in that person’s custody record-(i) of the fact 
that he was kept in police detention for more than 36 hours after the relevant time; and 
(ii) of the reason why he was so kept. 7.If-(a) an application for a warrant of further 
detention is made after the expiry of 36 hours after the relevant time; and (b) it 
appears to the magistrates’ court that it would have been reasonable for the police to 
make it before the expiry of that period, the court shall dismiss the application. 
8.Where on an application such as is mentioned in subsection (1) above a magistrates’ 
court is not satisfied that there are reasonable grounds for believing that the further 
detention of the person to whom the application relates is justified, it shall be its duty- 
(a) to refuse the application; or (b) to adjourn the hearing of it until a time not later 
than 36 hours after the relevant time. 9.The person to whom the application relates 
may be kept in police detention during the adjournment. 10.A warrant of further 
detention shall-(a) state the time at which it is issued; (b) authorise the keeping in 
police detention of the person to whom it relates for the period stated in it. 11.Subject 
to subsection (12) below, the period stated in a warrant of further detention shall be 
such period as the magistrates’ court thinks fit, having regard to the evidence before 
it. 12.The period shall not be longer than 36 hours. 13.If it is proposed to transfer a 
person in police detention to a police area other than that in which he is detained when 
the application for a warrant of further detention is made, the court hearing the 
application shall have regard to the distance and the time the journey would take. 
14.Any information submitted in support of an application under this section shall 
state-(a) the nature of the offence for which the person to whom the application relates 
has been arrested; (b) the general nature of the evidence on which that person was 
arrested; (c) what inquiries relating to the offence have been made by the police and 
what further inquiries are proposed by them; (d) the reasons for believing the 
continued detention of that person to be necessary for the purposes of such further 
inquiries. 15.Where an application under this section is refused, the person to whom 
the application relates shall forthwith be charged or, subject to subsection (16) below, 
released, either on bail or without bail. 16.A person need not be released under 
subsection (15) above-(a) before the expiry of 24 hours after the relevant time; or (b) 
before the expiry of any longer period for which his continued detention is or has been 
authorised under section 42 above. 17.Where an application under this section is 
refused, no further application shall be made under this section in respect of the 
person to whom the refusal relates, unless supported by evidence which has come to 
light since the refusal. 18.Where a warrant of further detention is issued, the person to 
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the procedural rights of the suspect to hear his opinion before a 
courtroom thus allowing him to decide to be released. In this 
way, it is noted that the legislator decides according to the rules 
of the PACE and is based on art. 43, par. 2 PACE to take a 
position without first hearing the previous position of the 
suspect from the officers. 

Even at this time, questions arise concerning the impartial, 
reasonable of any doubt work of the officers without having a 
hostile attitude and within an environment of the police station 
unbearable for every suspect (Sanders, Young, Burton, 2021). 
The Magistrates’ Court thus has the opportunity to hear a 
suspect. In this regard, the court presents itself as an impartial 
guarantee that knows the laws and can decide in a reasonable 
and impartial manner. Many times when the elements are not 
sufficient, the moment of the arrest stage can be continued until 
all the elements are fully examined to reach a final conclusion 
for the suspect of the relative case in question. 

This is a position that is also used by the Greek Code of 
Criminal Procedure, according to art. 287, where it presents as a 
common argument not the time of the arrest stage but a reality 


that is found in a situation of a suspect. We cannot say that it is 


whom it relates shall be released from police detention, either on bail or without bail, 
upon or before the expiry of the warrant unless he is charged. 19.A person released 
under subsection (18) above shall not be re-arrested without a warrant for the offence 
for which he was previously arrested unless new evidence justifying a further arrest 
has come to light since his release; but this subsection does not prevent an arrest under 
section 46A below (...)”. 
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the same thing with what is also provided for by PACE since the 
Magistrates’ Court can decide whether the arrested person 
should be followed to a courtroom or with the participation of 
foreign witnesses. Such procedure, according to art. 287 of the 
Greek Code of Criminal Procedure, is secret and there are no 
third parties who can follow. 

The English legislator recognizes an important role to the police 
that is in a stage always at odds with the suspect, asking for 
more and more time. In a hearing before the magistrates’ court 
the presence of the suspect is mandatory but not of the crown 
prosecutor. On the other hand the Greek legislator follows art. 
287 of the Greek Code of Criminal Procedure. This means, that 
according to art. 287 of the Greek Criminal Procedural Code, 
the legal counsel asks the suspect to be presented also before the 
prosecutor of the case. This happens because the prosecutor in 
the Greek system during this procedural stage is not in the 
position of legal party. 

Moreover, the magistrates’ court may find itself in a position not 
to accept what the officers have requested for the stage of 
detention and according to art. 43PACE the suspect will be 
released. If this happens, according to art. 43, par. 18 PACE, a 
new stage of detention of the suspect for the same crime is 
prohibited. 


In conclusion, the suspect according to Greek criminal 
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procedure law before or after the stage of arrest is faced with 
certain limitations. He is in a provisional situation. According to 
English criminal procedure law the suspect is in the same 
situation. However, in Greek law the relative arrest is written by 
an inquisitor judge after the opinion of the prosecutor and not by 
a police officer. 

Therefore, Greek criminal law allows to arrive at coercive 
measures by an inquisitor, such as for example, arriving at 
thirty-six hours of arrest, as also happens in the case of English 
law before arriving at a magistrates’ court but by a police 
officer. In this way also the suspect according to English law 
acquires the right not to accept and go against the coercive 
measures of a procedural law before arriving at an independent 
judge. However in both cases the objectives are the same since it 
is not excluded that during the time we arrive at an official 
criminal action. 

The coercive measures even if they are decided without a judge 
does not mean that they are without judicial control in the near 
future. The measures of procedural restraint under English law 
and the related evidence according to art. 282 of the Greek Code 
of Criminal Procedure are based on serious evidence of guilt to 
prevent the release of the suspect. 

The clues are important because they become evidence in 


practice and are the basis for other measures of the criminal 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


964 


procedural system. As regards the time of arrest according to the 
Greek criminal procedural system the prerequisites for an arrest 
are based on various other bases different from the English ones. 
Art. 282, par. 3 has specialized the procedural objectives as 
arrest criteria given the fear, for example, of going on to the 
commission of other crimes by the same person. 

Instead, the English legislator puts as a basis for procedural 
measures only the important and basic reasons to keep as 
elements those that he already has in his hands and then to 
follow also another screening of control with new elements to be 
examined and with the help or not of the suspect. 

This is a qualitative position regarding the reason for the stage 
of arrest in Greek criminal procedure law. The English system is 
always based on PACE since such a coercive procedural system 
is necessary at an early stage for the criminal procedure, where 
an officer of a police station after his arrest makes use of the 
existing evidentiary elements that are important to enrich the file 
in order to put the suspect at a stage of temporary arrest so as 
not to destroy the elements acquired and not to commit other 
crimes. 

According to PACE the presence of the suspect is important for 
each stage of examination since there is always the possibility of 
admitting whether to have committed the relative crime or not. 


The Greek code however does not need for other important 
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elements of evidence since the stage of arrest at this procedural 
stage is too advanced and the pre-trial stage of clues that have 
become evidence and conclude the investigations are part of a 
system that arrives at the relative criminal action allowing the 
inquisitor to have other procedural measures against the suspect. 
We can interpret and understand that the English criminal 
procedure system has been based not so much on the continuous 
acquisition of elements but on the punishment of the suspect 
who has to do with a criminal case as the accused, the suspect. 
They are rights that they are not in favor of a suspect but also do 
not guarantee them a perfect system of protection in the general 
sphere of protection of rights. 

A final point of difference between the two systems is at the 
moment that in the English system one can appear before the 
magistrates’ court as a body independent of the police officers 
where after a final decision does not have the right to have the 
right of appeal. On the contrary, in the Greek system, there is, 
according to art. 285-286 of the Greek Code of Criminal 
Procedure, the right to apply for appeal after a moment that the 
legal council has judged the guilt of the suspect and thus 


obtained his permanent arrest. 
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The right to contact with the family 

An important aspect for the suspect concerns the right to have 
relationships and to remain in contact with his family during the 
procedural stage, where as a suspect there is the possibility of 
even reaching the point of criminal prosecution. The right to 


communication is based on art. 5|6PACE!®, as a right that does 


18Aricle 56 PACE (Right to have someone informed when arrested): “(...) (1) 
Where a person has been arrested and is being held in custody in a police station or 
other premises, he shall be entitled, if he so requests, to have one friend or relative or 
other person who is known to him or who is likely to take an interest in his welfare 
told, as soon as is practicable except to the extent that delay is permitted by this 
section, that he has been arrested and is being detained there. 2.Delay is only 
permitted-(a) in the case of a person who is in police detention for a serious arrest- 
able offence; and (b) if an officer of at least the rank of superintendent authorises it. 
3.In any case the person in custody must be permitted to exercise the right conferred 
by subsection (1) above within 36 hours from the relevant time, as defined in section 
41(2) above. 4.An officer may give an authorisation under subsection (2) above orally 
or in writing but, if he gives it orally, he shall confirm it in writing as soon as is 
practicable. 5.Subject to subsection (5A) below an officer may only authorise delay 
where he has reasonable grounds for believing that telling the named person of the 
arrest-(a) will lead to interference with or harm to evidence connected with a serious 
arrestable offence or interference with or physical injury to other persons; or (b) will 
lead to the alerting of other persons suspected of having committed such an offence 
but not yet arrested for it; or (c) will hinder the recovery of any property obtained as a 
result of such an offence. (SA) An officer may also authorise delay where the serious 
arrestable offence is a drug trafficking offence or an offence to which Part VI of the 
Criminal Justice Act 1988 applies (offences in respect of which confiscation orders 
under that Part may be made)] and the officer has reasonable grounds for believing-(a) 
where the offence is a drug trafficking offence, that the detained person has benefited 
from drug trafficking and that the recovery of the value of that person’s proceeds of 
drug trafficking will be hindered by telling the named person of the arrest; and (b) 
where the offence is one to which Part VI of the Criminal Justice Act 1988 applies, 
that the detained person has benefited from the offence and that the recovery of the 
value of the property obtained by that person from or in connection with the offence 
or of the pecuniary advantage derived by him from or in connection with it will be 
hindered by telling the named person of the arrest. 6.If a delay is authorised-(a) the 
detained person shall be told the reason for it; and (b) the reason shall be noted on his 
custody record. 7.The duties imposed by subsection (6) above shall be performed as 
soon as is practicable 8.The rights conferred by this section on a person detained at a 
police station or other premises are exercisable whenever he is transferred from one 
place to another; and this section applies to each subsequent occasion on which they 
are exercisable as it applies to the first such occasion. 9.There may be no further delay 
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not coincide with the moment of the arrest stage and/or 
detention at a police station. Communication with family 
members is made by telephone, art. 5.6. code C, before the 
moment of his arrest. Par. 1 of art. 56 PACE also refers to the 
moment where the law allows the exercise of one's right to 
right!®. 

According to par. 2, of the same article, the police as an 
exception cannot prohibit a suspect from communicating with a 


family member that: 


“(...) the latter has been arrested for an indictable offense, or b) the 
prohibition in question has the relative approval of a superior officer (...) the 
prohibition of exercising the right in question cannot be of a permanent 
nature: according to par. 3 of article 56 PACE. the police authorities must in 
any case allow the arrested person to communicate with someone close to 
him within 36 hours from the start of his detention (...)”. 


A second reason for exclusion has to do with the right to 
communicate with a family member according to art. 56, par. 5, 
5A, for those crimes that have to do with drug trafficking. Here 
too, authorization is needed from the police officer to believe 
that the communication of the suspect to a third person has the 


consequence of being hidden from the police officers. 


in permitting the exercise of the right conferred by subsection (1) above once the 
reason for authorising delay ceases to subsist. 10. Nothing in this section applies to a 
person arrested or detained under the terrorism provisions (...)”. 

19Article 5.6. Code C: “(...) detainee shall be given writing materials, on request, 
and allowed to telephone one person for a reasonable time (...)”. 
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The right to have a lawyer 

According to art. 56PACE every suspect has the right to have a 
lawyer during the time he is at a police station and to know his 
rights as well as the right to participate in an interrogation or 


not?°. Par. 1 comes to the forefront since the suspect has the 


20Article 58 PACE (Access to legal advice): “(...) (1) A person arrested and held 
in custody in a police station or other premises shall be entitled, if he so requests, to 
consult a solicitor privately at any time. 2.Subject to subsection (3) below, a request 
under subsection (1) above and the time at which it was made shall be recorded in the 
custody record. 3.Such a request need not be recorded in the custody record of a 
person who makes it at a time while he is at a court after being charged with an 
offence. 4.If a person makes such a request, he must be permitted to consult a solicitor 
as soon as is practicable except to the extent that delay is permitted by this section. 
5.In any case he must be permitted to consult a solicitor within 36 hours from the 
relevant time, as defined in section 41(2) above. 6.Delay in compliance with a request 
is only permitted-(a) in the case of a person who is in police detention for a serious 
arrestable offence; and (b) if an officer of at least the rank of superintendent au- 
thorises it. 7.An officer may give an authorisation under subsection (6) above orally or 
in writing but, if he gives it orally, he shall confirm it in writing as soon as is 
practicable. 8.Subject to subsection (8A) below an officer may only authorise delay 
where he has reasonable grounds for believing that the exercise of the right conferred 
by subsection (1) above at the time when the person detained desires to exercise it-(a) 
will lead to interference with or harm to evidence con- nected with a serious arrestable 
offence or interference with or physical injury to other persons; or (b) will lead to the 
alerting of other persons suspected of having committed such an offence but not yet 
arrested for it; or (c) will hinder the recovery of any property obtained as a result of 
such an offence. (8A) An officer may also authorise delay where the serious arrestable 
offence is a drug trafficking of- fence or an offence to which Part VI of the Criminal 
Justice Act 1988 applies and the officer has reasonable grounds for believing-(a) 
where the offence is a drug trafficking offence, that the detained person has benefited 
from drug trafficking and that the recovery of the value of that person’s proceeds of 
drug trafficking will be hindered by the exercise of the right conferred by subsection 
(1) above; and (b) where the offence is one to which Part VI of the Criminal Justice 
Act 1988 applies, that the detained person has benefited from the offence and that the 
recovery of the value of the property obtained by that person from or in connection 
with the offence or of the pecuniary advantage derived by him from or in connection 
with it will be hindered by the exercise of the right conferred by subsection (1) above. 
2. If delay is authorised-(a) the detained person shall be told the reasons for it; and (b) 
the reason shall be noted on his custody record. 3.The duties imposed by subsection 
(9) above shall be performed as soon as is practicable. 4.There may be no further 
delay in permitting the exercise of the right conferred by subsection (1) above once 
the reason for authorising delay ceases to subsist. 5.Nothing in this section applies to a 
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right to exercise his rights when he comes under the stage of 
detention and has requested a communication with his lawyer. 
Police officers have the right, rectius the obligation to bring the 
suspect in contact with a lawyer regardless of the crime before 
he is arrested as well as has the right to see the material related 
to his suspect. 

In particular, art. 6.4 of the code C?! does not allow any police 
officer at any stage of investigation to do anything with the aim 
of preventing any suspect from exercising the right of 
communication with a lawyer. Police officers do not have the 
right to prohibit contact with a lawyer under art. 58, par. 6 
PACE and as an exception the right to prohibit even temporarily 


from having contact with a lawyer when: 


“(...) a) the relevant arrest has been made for an indictable offence, or b) the 
prohibition in question has the relevant approval of a senior officer (...)”. 


The possibility of avoiding the suspect to have a lawyer, 
according to art. 58, par. 8A, has to do with the crimes that are 
part of drug trafficking and have as its objective the police 
officer who allows the reasons to believe that the 
communication of the suspect to the lawyer have as a result of 
hiding from the police officers the assets he has as well as his 
connection with related crimes. 

In the same context, is art. 58 PACE that leaves no doubt to the 
person arrested or detained under the terrorism provisions (...)”. 


21Article 6.4 Code C: “(...) no police officer should, at any time, do or say 
anything with the intention of dissuading a detainee from obtaining legal advice (...)”. 
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legislator in addressing the role of the lawyer in the police, 
especially, his right to protect the suspect and to communicate 
his rights (Roberts, 1993; Sanders, Young, Burton, 2021). 

The problem that PACE itself creates is that the lawyer cannot 
be a bridge of communication between the police and his client, 
therefore it allows every suspect not to find himself in a hostile 
environment and to have the lawyer he wants to have. Art. 58 
provided that the police could also temporarily avoid the 
suspect's right to be in contact with his lawyer. There are limits 
that the police can put but with justified reasons (Sanders, 
Young, Burton, 2021). 

The criticism exercised in this sector was necessary. 
Particularly, according to art. 53PACE, the police often behaves 
without limits*?, the lawyer cannot go against it with a 
consequence the suspect to remain in the arrest stage not by 
clues but with concrete evidence. The right to communication of 
the suspect was to be done privately (Sprack, 2012). Therefore, 
in practice it results in the total prohibition by third parties to 
listen to what is said between the suspect and the lawyer. 
According to art. 6, par. 1 of the Code C the prohibition of 
communication between lawyer and suspect without specific 
reasons by the police cannot be denied. If the communication 


between lawyer and suspect has been made public to third 


22R v. Samuel [1988] QB 615: https://vlex.co.uk/vid/r-v-samuel-793856157 
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parties even outside the police sphere that means that the 
suspect’s right has been violated. This is a delicate moment 
where the English legislator distinguishes between the 
procedural legality of a stage and that which proceeds to a 
courtroom. 

In Greek criminal procedure law, art. 31, par. 2, letter h), the 
investigation of the suspect that has been done without the 
support and presence of a lawyer has as a consequence to not be 
part of the suspect's file. Furthermore, according to art. 170 of 
the Greek Code of Criminal Procedure the Greek legislator has a 
group of limitations of prohibition to the system of recognition 
of exceptions, relative and precise cancellations. In the English 
criminal procedure system these rules are not lacking since there 
are sanctions when they come in light procedural type 
prohibitions of any kind. 

In the English system, the prohibition has to do with art. 58 
PACE. It deals with the prohibitions and the possibility of the 
suspect to have a lawyer. The reason of police nature has to do 
with some peculiarities of English criminal procedure law and 
especially of police law and orientations where they have 
allowed the evolution of a system of rights that finds bases at 
various levels of many other systems both of civil and common 
law and with final objectives those of greater protection of the 


rights of the suspect. 
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According to art. S8PACE the English courts have shown that 
the control of suspect without the presence of lawyer should 
prove also in court. Art. 783PACE” allows the Court not to 
accept all the relevant documents as evidence. The prosecution 
takes into consideration any real position of the suspect, making 
use of the elements that could be examined according to the 
fairness of the proceedings, according to art. 58 and 78PACE 
which are approximately the same as art. 31, par. 2, letter h) of 


the Greek criminal procedural law stated: 


“(...) a written examination of the person under oath or without the possibility 
of being represented by a lawyer cannot be part of the case file, but remains 
in the file of the prosecution (...) it acts as a protection for the suspect, forcing 
the immediate export of the suspect's testimony from the case file, as long as 
one of the two negative procedural conditions described in the relevant 
provision is met: whether the suspect is examined under oath or without the 
simultaneous representation of his lawyer, the product of this examination 
cannot be part of the case file in procedural stages following the initiation of 
criminal prosecution. Of course, this type of provision does not exist in 
articles 58 and 78 PACE (...)”. 


Thus, the English procedure does not foresee that, at the 
moment the suspect testifies as a witness without a lawyer at his 
side, this moment is different between the two procedural 
systems and not at the moment when the suspect is in other 
procedural stages. 


23Article 78 P.A.C.E. (Exclusion of unfair evidence): “(...) (1) In any 
proceedings the court may refuse to allow evidence on which the prosecution 
proposes to rely to be given if it appears to the court that, having regard to all the 
circumstances, including the circumstances in which the evidence was obtained, the 
admission of the evidence would have such an adverse effect on the fairness of the 
proceedings that the court ought not to admit it. 2.Nothing in this section shall 
prejudice any rule of law requiring a court to exclude evidence. 3.This section shall 
not apply in the case of proceedings before a magistrates’ court inquiring into an 
offence as examining justices (...)”. 
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Protecting the rights of the suspect and his own communication 
through the lawyer means passing the content of it only to such 
authorities (Cape, Luqmani, 2006). This is a position that is 
based on the relevant legislation according to art. 73PACE”. 
The relevant prohibition ab initio of the use of control of the 
suspect is not immediately found in practice within the theory 
(Cape, Luqmani, 2006; Zander, 2007) and the jurisprudence 
(Quirk, 2013). 

The suspect has exercised his relevant right according to the 
work of the police, and in front of a courtroom that at that 
moment is already accused. The content of the communication 
with his own lawyer has as a consequence that the suspect has 
the right to have his own lawyer as well as as a suspect to be 
acquitted but also to have a criminal action against him?*. His 


lawyer should keep everything in the relevant file top secret 


24Steel, R v. [2003] EWCA Crim 1640: 
https://www.casemine.com/judgement/uk/Sa8ff71760d03e7f57ea7670; Aspinall, R v. 
[1999] MHLR, 12: https://ky.vlex.com/vid/r-v-aspinall-803344073 

25R v. Hoare and Pierce [2004] EWCA Crim 78: https://vlex.co.uk/vid/r-v-hoare- 
kevin-793729937; R v. Inman [2002] EWCA 1950: https://vlex.co.uk/vid/r-v-chenia- 
shokat-793499277; R v. Crown Court at Manchester ex p Rogers [1999] 4 All ER 35: 
https://vlex.co.uk/vid/r-v-manchester-crown-793137617; R. v. Derby Magistrates’ 
Court ex parte B: _ https://uk.practicallaw.thomsonreuters.com/D-000-2483? 
transitionType=Default&contextData=(sc.Default)&firstPage=true 

26Loizou, R Vv. [2006] EWCA Crim 1719: 
https://www.casemine.com/judgement/uk/Sa8ff7b260d03e7f57eb14al; Beckles, R v 
[2005] 1 All ER 705: 
https://www.casemine.com/judgement/uk/Sa8ff7a960d03e7f57eb0fb8; Bowden R. v. 
[1999] 1 WLR 823: 
https://www.casemine.com/judgement/uk/5a938b4060d03e5f6b82bec5; K. Condron- 
W. Condron, [1997] 1 WLR _ 827: https://vlex.co.uk/vid/r-v-condron-william- 
792775253; R. v. Wilmot (1989) 89 Cr App R 341: https://vlex.co.uk/vid/r-v-wilmot- 
793620777 
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when a third party is acting on behalf of the arrested person. 


The moment of interrogation of the suspect 

The examination of the suspect is based on the code C of the 
PACE and in particular in art. 11A, lett. 1°’, where it refers to 
the term interview that has to do with the control, examination 
of people who are connected according to the police with a 
crime/s and in relation to the consequences that any type of 
declaration has for the police. 

The legislator tries to give a precise notion to the examination of 
the suspect but there are also problems of interpretation. The 
term involvement is used for a crime. This is a declaration that is 
not causal according to the code C since the connection with a 
crime and the involvement of the police is connected only with 
some punishable crime. 

The interview is distinguished from the caution in front of the 
police for a person who is questioned by a police officer. 

The term cautioning is also used according to art. 10, letter a) of 


the code®. A person is warned and the questions of the police 


27Article 11A.1 Code C: “(...) interview is the questioning of a person regarding 
their involvement or suspected involvement in a criminal offence or offences which, 
under paragraph 10.1, must be carried out under caution. Whenever a person is 
interviewed they must be informed of the nature of the offence, or further offence 
Gi) 

28Article 10.1 Code C: “(...) person whom there are grounds to suspect of an 
offence, must be cautioned before any questions about an offence, or further questions 
if the answers provide the grounds for suspicion, are put to them if either the suspect’s 
answers or silence, (i.e. failure or refusal to answer or answer satisfactorily) may be 
given in evidence to a court in a prosecution. A person need not be cautioned if 
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have to do with evidence, before a criminal court. To warn a 
person about the things that a suspect says and/or to be informed 
to use the right to silence is important as clue, evidence to be 
used in one's future. 

The police should inform the suspect about the statements that 
the suspect makes. A person can use the rules of the PACE 
through an interrogation that the police will have to force and/or 
trap it about a crime that he does not know. In such a case, it 
would be better to obtain the right to silence during a hearing. 
According to art. 11, lett. 2 of the Code C”? a police officer 
before starting his interrogation should ask and inform the 
person (eventual suspect) if he needs a lawyer, as his right to 


exercise. Pursuant to art. 11, lett. 5 Code C*° the interviewer 


questions are for other necessary purposes, e.g.: (a) solely to establish their identity or 
ownership of any vehicle; (b) to obtain information in accordance with any relevant 
statutory requirement, see paragraph 10.9; (c) in furtherance of the proper and 
effective conduct of a search, e.g. to determine the need to search in the exercise of 
powers of stop and search or to seek cooperation while carrying out a search; (d) to 
seek verification of a written record as in paragraph 11.13; (e) when examining a 
person in accordance with the Terrorism Act 2000, Schedule 7 and the Code of 
Practice for Examining Officers issued under that Act, Schedule 14, paragraph 6 
Gas): 

29Article 11.2 Code C: “(...) prior to the commencement or re-commencement of 
any interview at a police station or other authorised place of detention, the interviewer 
should remind the suspect of their entitlement to free legal advice and that the 
interview can be delayed for legal advice to be obtained, unless one of the exceptions 
in paragraph 6.6 applies. It is the interviewer’s responsibility to make sure all 
reminders are recorded in the interview record (...)”. 

30Article 11.5 Code C: “(...) No interviewer may try to obtain answers or elicit a 

statement by the use of oppression. Except as in paragraph 10.9, no interviewer shall 
indicate, except to answer a direct question, what action will be taken by the police if 
the person being questioned answers questions, makes a statement or refuses to do 
either. If the person asks directly what action will be taken if they answer questions, 
make a statement or refuse to do either, the interviewer may inform them what action 
the police propose to take provided that action is itself proper and warranted (...)”. 
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should remain out of any interrogation where he will take 
answers and/or obtain various answers by the use of oppression. 
Also, art. 12, lett. 1 Code C?!, if a police officer seeks to 
examine a person who is at a police station he should first apply 
to the police officer for permission. 

The officer is responsible for deciding whether to deliver the 
detainee according to the power of the officer who will be the 
person who will question the suspect last. Art. 12, lett. 5 Code 
C** deals with the subject that the suspect denies to carry on an 
interrogation and in this case the police should inform that he 
does not need his consent to be informed and so to continue to 
deny that he has committed anything. Therefore, this is an 
attitude that will be used at a later stage. 

Art. 58PACE allows a lawyer to appear at the police station. 
Art. 6, par. 8 Code C* affirms that the suspect who has asked to 


31Article 12.1 Code C: “(...) If a police officer wants to interview or conduct 
enquiries which require the presence of a detainee, the custody officer is responsible 
for deciding whether to deliver the detainee into the officer’s custody (...)”. 


32Article 12.5 Code C: “(...) suspect whose detention without charge has been 
authorised under PACE, because the detention is necessary for an interview to obtain 
evidence of the offence for which they have been arrested, may choose not to answer 
questions but police do not require the suspect’s consent or agreement to interview 
them for this purpose. If a suspect takes steps to prevent themselves being questioned 
or further questioned, e.g. by refusing to leave their cell to go to a suitable interview 
room or by trying to leave the interview room, they shall be advised their consent or 
agreement to interview is not required. The suspect shall be cautioned as in section 
10, and informed if they fail or refuse to co-operate, the interview may take place in 
the cell and that their failure or refusal to co-operate may be given in evidence. The 
suspect shall then be invited to co-operate and go into the interview room (...)”. 

33 Article 6.8 Code C: “(...) detainee who has been permitted to consult a solicitor 
shall be entitled on request to have the solicitor present when they are interviewed 
unless one of the exceptions in paragraph 6.6 applies (...)”. 
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be in contact with a lawyer has the right to ask for his presence 
during the interrogation. The police also has the right to deny 
this right only as a limit since: 


“(...) 1) counsel-prisoner contact may lead to interference or harm of evidence 
related to a crime or ii) waiting until counsel arrives at the police station may 
lead to unjustified delaying the interrogation (...)”. 


These are rules that have to do with the power of the police 
which prohibits any presence of a lawyer during the 
interrogation. The English legislator in any case allows the 
lawyer to leave during the interrogation but only if the suspect 
himself requests it. It is also a right that is provided for by art. 6, 
par. 9 Code C*4. In such case, the police has the power to ask the 
suspect's lawyer to leave the interrogation room and not to be 
able to ask questions to the suspect. Leaving the room by a 
police officer is a right that allows another lawyer to be given 
according to art. 6, par. 10 Code C)*>. 
This is a position that will perhaps create problems for the 
suspect if the lawyer's removal from the interrogation room is 
justified in practice and that any kind of pressure against has to 
do with any type of interrogation. From this point of view, the 

34Article 6.9 Code C: “(...) solicitor may only be required to leave the interview 
if their conduct is such that the interviewer is unable properly to put questions to the 
suspect (...)”. 

35Article 6.10 Code C: “(...) the interviewer considers a solicitor is acting in such 
a way, they will stop the interview and consult an officer not below superintendent 
rank, if one is readily available, and otherwise an officer not below inspector rank not 
connected with the investigation. After speaking to the solicitor, the officer consulted 
will decide if the interview should continue in the presence of that solicitor. If they 
decide it should not, the suspect will be given the opportunity to consult another 


solicitor before the interview continues and that solicitor given an opportunity to be 
present at the interview (...)”. 
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police work should be very cautious during the interrogation. 
According to the rules of English criminal procedure law the 
stages of interrogation and in relation to those of Greek law, in 
this sector, are based on the principle of unity where the 
interrogation is connected with a previous caution of the person. 
He has also the possibility of using the statements before the 
police: 


“(...) The person conducting the preliminary examination is obliged to inform 
the examine in advance of his/her rights (...)”. 


Informing the suspect within the interrogation stage is not 
clearly provided for in the Greek Criminal Procedure Code. 
Thus, the statements made without prior notice or not to the 
suspect have no precise basis. Art. 31, par. 2, letter h) of the 
Greek Procedural Criminal Code allows the presence of the 
lawyer within limits. First of all he should inform the suspect for 
the alleged crime that he is connected as the person who 
committed the crime and that whatever he will say will be used 
against him in the next stages. In fact it is understood that 
according to the Greek Criminal Procedure Law during the 
preliminary examination stage the presence of a lawyer is not 
allowed. A distinction exists between the information that the 
lawyer allows to give to his client who is a suspect and to be 
prepared by his lawyer regarding the questions that can be asked 
to the suspect. 


At this point, the role of the lawyer is very important since, 
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according to art. 58 PACE and the relevant provisions of Code 
C, the lawyer has a high role in case a suspect is presented to a 
police station and needs legal advice from a lawyer and above 
all for free. Thus, the suspect is kept at the police station only 
when the chosen lawyer appears for questioning before a police 
officer and his role not only to assist but also to give advice to 
the suspect. 

This is important not only for the current procedure but also for 
the future one. The lawyer has the right to receive information 
about the stage his client is in, to see the clues, evidence that 
exists as well as copies from the relevant file. This is what we 
see in Greek criminal procedure law according to art. 31, par. 2. 
In English criminal law the presence of the suspect at a police 
station before he is even charged with something is a normal 
thing even if he is in custody without a lawyer present. He can 
only appear at the time he wants and to ask for information but 
not obligatorily. Instead in the Greek Code of Criminal 
Procedure according to art. 31, par. 2, letter j): 


“(...) if the defendant or the one against whom the suspicions are directed was 
legally summoned and did not appear, the preliminary examination is 
concluded even without his examination (...)”. 


The presence of the suspect under English law during 
questioning by the police is normal since he is in the stage of 
detention and/or arrest. It was not normal for the suspect to have 


his lawyer present at the same time and to be represented 
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according to his examination by a police officer. This type of 
stage of detention is based on art. 37, par. 2 PACE according to 
the possibility that: 


“(...) the detention is necessary to secure or preserve evidence linking the 
suspect to the crime for which he was arrested or that in order to obtain such 
evidence the examination of the latter is required. In this last case, the 
examination of the suspect becomes a legal reason for the detention of the 
latter (...)”. 


Thus, if the presence of the suspect with his lawyer was allowed 
during his interrogation then the question would be why the 
legislator allows the arrest of a person without being informed 


for a specific charge. 


The right to silence of the suspect 

The right to silence in English law is based on the general right 
to arrive not only at a criminal charge against a person but also 
to find who is responsible for a crime especially of a serious 
type. The use of the term person is not causal since the suspect, 
accused is involved. The right to silence is also connected with 
English criminal procedure law, as a right that can be used at 
three different stages. 

The first stage has to do with questions from the police side. In 
this stage a person is suspected but has not committed a crime. 
In this case it is wrong to speak of a suspect, but of a witness. 
And even in this case the person who is stopped is not required 


to answer the police. At this point it is clarified that the person is 
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not obliged to cooperate with the police and this does not mean 
that he has the right to answer falsely and/or creating various 
other leads on questions of the police that have nothing to do 
with reality. At this point we speak of hindering the work of the 
police to find the person who actually committed a crime 
(Sanders, Young, Burton, 2021). 

The next stage is that we can no longer speak of a witness but of 
a suspect based on art. 24 PACE as elements that are part of and 
oriented towards a specific crime. In order to avoid any doubt at 
this stage there is a right that the suspect should have physical 
presence in the police station at the time of his arrest. This is a 
stage based on art. 10, par. 5 of the Code C) where it requires 
the police to warn the suspect that anything he says can be used 
against him in the later stages. 

The third stage has to do with the procedure in the courtroom. 
At this point the accused now has the right to remain silent, in 
relation to the accusation that weighs against him. The exercise 
of this right at this stage has as its basis that the suspect becomes 
accused since we are now talking about a specific criminal 
action. The legislator has based himself on art. 34, par. 1 of the 
criminal justice and public order act of 1994 (Gibson, Watkins, 
2004) in this stage. 

The suspect becomes accused according to art. 35 where it 


allows the conditions for the silence of the accused as a means 
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before the hearing”. 

Of course the right to remain silent at this stage is very 
important because in the crown court the jury group can hear 
things that perhaps create in their heads a negative opinion for 
the accused but also for the police, art. 34 CJPO. Perhaps the 
accused made use of remaining silent and/or, art. 35CJPO, to 
use this right only when he is in the courtroom (Davis, 2003). 
There are limits to this right as well, such as art. 34, par. 1, 


where the accused has been informed, warned that not his 


36Article 35 CJPO (Effect of accused’s silence at trial): “(...) (1) At the trial of 
any person for an offence, subsections (2) and (3) below apply unless-(a) the 
accused’s guilt is not in issue; or (b) it appears to the court that the physical or mental 
condition of the accused makes it undesirable for him to give evidence; but subsection 
(2) below does not apply if, at the conclusion of the evidence for the prosecution, his 
legal representative informs the court that the accused will give evidence or, where he 
is unrepresented, the court ascertains from him that he will give evidence. 2.Where 
this subsection applies, the court shall, at the conclusion of the evidence for the 
prosecution, satisfy itself (in the case of proceedings on indictment, in the presence of 
the jury) that the accused is aware that the stage has been reached at which evidence 
can be given for the defence and that he can, if he wishes, give evidence and that, if he 
chooses not to give evidence, or having been sworn, without good cause refuses to 
answer any question, it will be permissible for the court or jury to draw such in- 
ferences as appear proper from his failure to give evidence or his refusal, without 
good cause, to answer any question. 3.Where this subsection applies, the court or jury, 
in determining whether the accused is guilty of the offence charged, may draw such 
inferences as appear proper from the failure of the accused to give evidence or his 
refusal, without good cause, to answer any question. 4.This section does not render 
the accused compellable to give evidence on his own behalf, and he shall accordingly 
not be guilty of contempt of court by reason of a failure to do so 5.For the purposes of 
this section a person who, having been sworn, refuses to answer any question shall be 
taken to do so without good cause unless-(a) he is entitled to refuse to answer the 
question by virtue of any enactment, whenever passed or made, or on the ground of 
privilege; or (b) the court in the exercise of its general discretion excuses him from 
answering it. (6) (...) (7) This section applies-(a) in relation to proceedings on 
indictment for an offence, only if the person charged with the offence is arraigned on 
or after the commencement of this section; (b) in relation to proceedings in a 
magistrates’ court, only if the time when the court begins to receive evidence in the 
proceedings falls after the commencement of this section (...)”. 
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presence but perhaps what he will say will be negatively 
evaluated. The right to silence does not also mean that he has 
not committed the crime he has been accused of since he 
continues to carry the burden of proof of the accused. 

Making use of the right to remain silent does not mean that we 
are oriented towards a final decision. In front of a courtroom the 
jury can reach negative conclusions when the silence of the 
accused does not go along with the evidence, at this point 
evidence that is presented can be inadequate (Quirk, 2013)?” and 
at this point the right to remain silent presents itself as an 
answer, or explanation for a crime that has been accused. The 
logic of English law is based on the Criminal Justice and Public 
Order Act 1994 (Birch, 1999) according to art. 34-35 where 
“curtail” the right to remain silent for people who are involved 
in a criminal case. 

According to what PACE provides for an accused it is not 
always a given and therefore even at this stage the protection of 
the right to remain silent is important and should be maintained 
(Zander, 2007). 

As it has obviously been reported, the suspect needs to evaluate 
the consequences of exercising the right to remain silent, which 
the law itself allows him in reference to an official accusation, 


which is also connected to what will ultimately be a punishment 


37R v. Bowden (1999) 1 WLR 823. R v. Argent (1997) Crim Ap Rep 27: 
https://publications.parliament.uk/pa/1d200304/ldjudgmt/jd040122/webb-2.htm 
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through a final sentence (Davis, 2003). 

What we need to distinguish is that the right to silence has 
nothing to do with the right to silence in a courtroom according 
to the Greek procedural law but while the suspect is at a police 
station. What is important for the English legislator is that the 
right to silence is used when the suspect is unresponsive and is 
at the police station. 

As can be seen in the CJPO of 1994, at this time, we cannot 
officially speak of a specific criminal action and so the right to 
silence is diminished and it can be used negatively as an element 
to the criminal action that has no basis. According to art. 34 et 
seq. of the CJPO of 1994 the right to silence has diminished 
since it is provided for even before the criminal action and 
without used by elements that can be utilized at future stages of 
the proceedings. 

As far as Greek law is concerned, we do not have a particular 
modification of the right to silence but only that which is 
provided for by art. 31, par. 2, letter c) of the Greek Code of 
Criminal Procedure which states the right “to refuse in whole or 
in part the provision of explanations”. 


Also, in this regard, art. 272, par. 3 affirms: 


“(...) The accused has the right to refuse to answer (...) when he appears 
before the investigator or the prosecutor, the criminal judge or the justice of 
the peace who acts the preliminary investigation or the investigative officers 
provided for in articles 33, 34 of the Greek Code of Criminal Procedure”. 

It is immediately clear that the right to silence during the 
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preliminary stage and even before the criminal action is 
evaluated, without influencing the future procedural stages 
much. 

In the Greek criminal procedure law the content of the right to 
silence is based on the right provided by the legislator to the 
suspect and where his right can be evaluated negatively against 
the suspect. At a mature stage that has to do with the arrest of 
the person and that should cooperate with the police, the suspect 
if he makes use of the right to silence can be interpreted as an 
attitude that causes negative results in front of a court room. 

This is a free assumption but only for the English criminal 
procedure law and not the Greek one since during the 
preliminary procedure stage of asking for explanations without 
that attitude can be considered as evidence of a crime 
committed. On the other hand anything he said or not can be 
used against him at future stages. 

In Greek law from the moment of preliminary stage to that of a 
criminal case with jury or not there are also other stages such as 
for example the preliminary interrogation where the suspect has 
the right to evaluate, declare also other “elements” that can be 
used in his future and here too the right to silence 1s used. 
Preliminary questioning according to what a prosecutor 
prescribes is different since a relative examination is through a 


police officer and with any other body provided for by the 
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PACE. The right to silence can be used during all stages of 
proceedings even when he arrives in a courtroom. Only in 
English law the right to silence before a courtroom can cause 
negative results and the reduction of the accused to a passive 


subject during the whole period of the case. 


The difference between a suspect and an accused 

The moment of change between a suspect and an accused is 
foreseen when the criminal action against a person comes from 
the official prosecutor and/or the police officer. Thus, he 
becomes accused of a punishable crime. 

According to art. 37 PACE the police officer has the right when 


the suspect appears before him: 


“(...) a) to decide on his detention without bringing charges against him, b) to 
release the suspect on the condition that the latter will return to the police 
station on a specific day and time, so that in the meantime it can be decided 
whether charges will be brought against him c) to release the suspect without 
additional conditions, so that in the meantime he can review the evidence, d) 
to judge that there is no evidence against the arrested person that links him to 
any crime, in which case he will “close” the case file, releasing him, e) to 
immediately bring charges against him (...)”. 

The stage of arrest of the suspect in the police station without a 


specific charge means that the accused does not exist. If the 
arrested person is released and with the deadline to report to the 
police station according to pre-established days and times that 
means that we are not referring to the accused but to the suspect 
where there is still no specific criminal action. If the police 


officer releases the arrested person without other limiting terms 
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that means that we cannot speak of an accused. Obviously if the 
police officer judges that the arrested person has in his file so 
many elements that can close the case and the relative file by 
leaving him free at this point we cannot speak of an accused but 
of a suspect since the material is evident and sufficient for 
criminal action. 

When a criminal action is decided against a person at this stage 
we can talk about the accused. Obviously there is also the power 
of the crown prosecutor who can decide to close the criminal 
proceedings against a person. The police is responsible for an 
accusation against a person. 

There is also talk of realistic prospect of conviction according to 
the English criminal procedure law, as a stage for the evidence 
to be evaluated perhaps by the Crown Prosecutor. In reality, the 
Crown Prosecutor is responsible for the elements that can be 
used to convict a person or not as well as for a list of specific 
crimes. The decision to continue the criminal action does not 
have to do with evidence of guilt that is connected with the path 
of the trial process. 

The main objective of the crown prosecutor is to find through 
the evidence who is responsible for a crime and certainly to 
arrive at a final punishment. The evidence should be used 
against him relatively for a final punishment otherwise he will 


be forced to let the accused go free. On the other hand the crown 
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prosecutor is obliged to find the accused to satisfy the public 
interest as an important criterion for criminal prosecution. The 
use of evidence for an accused relied on criminal prosecution 
allows and obliges the crown prosecutor to punish the accused. 
As for the evidence and not the accusations for the English 
criminal procedural law there is no difference for the criminal 
action and the accusation. The point is that the evidence is 
element to convict a person and not only to be accused. 

This is also the difference between the English and Greek 
systems. Since in the Greek system what is important is that the 
evidence that accuses a person according to the principle of 
legality has to do with the criminal action. Instead for the crown 
prosecutor the evidence, clues are important to convict a person. 
This means that the evidence is not important for the 
continuation, interruption of the criminal action and that they 
cannot be used for the distinction between suspect and accused 
in English law at an evolving procedural stage. If we have in 
concrete a presupposition for a person like that the crown 
prosecutor should decide the criminal action. 

In other words, the realistic proposition of accusation against a 
person is the only criterion that can find a basis in the notion of 
the suspect and the accused within the English procedural 
criminal law. So against the suspect a criminal action has as its 


objective to transmit him in accused. If it were not so for the 
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criminal action, the crown prosecutor in this case should stop his 
action. The realistic use for the conviction of a person and the 
criterion of distinction of the notion between suspect and 
accused seems to solve the relative problem. The evidence 
shows that every involvement in a criminal action can lead to a 
final conviction. 

The use of these criteria has as its objective the resolution of the 
problem of distinction between suspect and accused according 
to the criminal action, within the English procedural criminal 
law, as it is foreseen by the code of crown prosecutors in line 
with assumptions that the evidence is often without substance 
and that does not prove everything that is needed for a crime and 
so it is used as extra procedural. 

The criminal action is based on the evaluation of elements and 
evidence that is relative for this notion. Each interpretation 
addresses the problems where the criminal action in many cases 
is based on wrong elements for a concluded investigation. At 
this stage the crown prosecutors are connected with the police 
who also have a familiarity with legal science as a necessary 
prerequisite for the control, evaluation of the prerequisites which 


are necessary for the criminal prosecution. 
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Concluding remarks 

Speaking of suspect and the related prerequisites according to 
art. 31, par. 2 of the Greek criminal procedural law it allows 
investigation and questioning prior to a criminal charge, where 
the prosecutor will decide whether to prosecute a suspect. In 
contrast to the English criminal procedural law to name a person 
as a suspect subjective and objective elements are needed to put 
that person under accusation. 

The arrest of a person is the starting basis that is part of 
involvement of suspect in the criminal case, as an element and 
evidence that involves the suspect in a crime. This is also the 
basis for the police to examine people as suspects but without 
being in the stage of arrest. Another important topic in Greek 
law and not in English criminal procedural law follow 
guidelines that are different for arrest of a person or not. 

It is noted that through the stage before examining whether the 
suspect is the person who will be charged for a crime committed 
to have particular prerequisites such as for example art. 287, par. 
1 of the Greek criminal procedural law and as a basis for every 
arrest and after the relevant decision by the judge and/or by any 
judicial council. As an exception limit, art. 275, par. 1, of the 
Greek criminal procedural law that allows the police the state of 


detention even without an order from the prosecutor of the case. 
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PACE addresses the issue and sets out the rules for arresting a 
person including the relevant arrest warrant. As a prerequisite 
for this case is that the police officer has decided according to 
the elements in his hands, that a person is suspected of a crime. 
So according to the English criminal procedural law to be 
oriented to a somewhat broad possibility of the police and 
oriented to the arrests of suspects. 

Such a choice for the legislator is broad in the English criminal 
procedural law, as a basic principle for the arrest of a person, the 
presence at a police station and continuation of a criminal case. 
The powers of the police officers at this stage against a person 
also allow that the suspect can also turn to a Court to decide 
whether he is really suspected or not. The logic of arrest has to 
do with the presence and the evolution of the criminal procedure 
where the role of the evidence is now valid for the arrest but also 
for the criminal action. 

Finding other similarities and differences through the English 
and criminal system is not so easy. Art. 31, par. 2 of the Greek 
criminal procedural law does not provide for the possibility of 
arrest for the suspect. The lack of a legislative regulation on the 
matter, according to the Greek criminal procedural law, is based 
on the fact that the clues are now evidence to go against a person 


and to lead to the final arrest. 
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For this reason it is necessary that the relevant file can prove 
that the elements are substantial for the preliminary 
examination. In contrast to the English system, the clues, even if 
they are evidence and so serious, do not function as an important 
basis for the arrest of a person. 

Such a measure of bringing the suspect to a police station is not 
necessary under Greek procedural law since he does not wear 
the guise of a suspect. There is also the pre-examination, 
according to art. 243, par. 2 of the Greek Criminal Procedural 
Code, which does not allow the police to conduct investigations 
while a person is in the stage of detention. Even in this case the 
arrested person, according to art. 105, exercises the rights, that 
are referred to in art. 103, 104, i.e. rights which have to do with 
the accused. 

There are differences between the two procedural systems 
regarding the temporary state of detention. A state of detention 
according to the PACE is connected with the police. Indeed, in 
the English system is connected with the inquisitorial judge after 
the opinion of the prosecutor. 

The difference between the two bodies has to do with the 
relative measures that are connected with two procedural 
systems that have a different philosophy between them. In the 
system of the English procedural criminal law the independence 


of the jurisdictional body is the magistrates’ court where after 
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the request that is presented by the police awaits, as a final 
decision, the temporary state of detention, to become permanent. 
This control has value when a person is arrested for the first 
time and that the relative points of analysis have been carried 
out by the jurisdictional body. 

The value that the magistrates’ court have is not of a second line 
evaluation since the court can decide for the continuous state of 
detention of the suspect according to the system that the English 
legislator provides and that is part of the exclusive work of the 
police. Even at this stage we have a very important difference 
which concerns the use of the criterion of evidence as a value 
for other procedural measures of a restrictive nature. 

According to art. 282 of the Greek criminal procedural system 
regarding the value of evidence for a temporary stage of 
detention and/or other restrictive measures allows the change of 
evidence that is relevant to the prosecution through criminal 
prosecution and to bring the accused to a courtroom for other 
procedural measures. 

The distinction at this level has limits and an important ladder 
that goes forward according to the evidence that exists and that 
can also lead to the relevant order from the inquisitorial judge is 
a mandatory step. As far as English law is concerned, at this 
point, when the suspect has the weight that is relative with the 


possibility of important elements through the examination of 
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suspect, it is the police bodies that will have to take into account 
the possibility that they impose restrictive measures regardless 
of the elements that are able to go behind the suspect or not. 

As a difference from some specialized prerequisites for other 
restrictive measures, the police currently places the suspect in 
temporary custody if there are reasons to obtain such custody for 
the retention of elements that connect the suspect with some 
crime for the purchase of elements for their ongoing and/or 
concluded investigations. 

The Greek legislator has addressed the issue according to the 
prerequisites for a temporary stage of detention on a basis where 
it is necessary to address the danger of the accused for other new 
crimes and/or the same/these already committed. These are 
prerequisites that are part of art. 282 of the Greek Criminal 
Procedure Code where the inquisitor judge has the task of 
deciding for the relative stage of detention for a temporary 
warrant relating to the stage of detention against the suspect. 

As regards PACE there are similarities with those of the Greek 
Code of Criminal Procedure which are connected with respect to 
the lawyer alongside the suspect. According to art. 58 PACE 
recognizes the suspect the right to be informed by a lawyer on 
how to proceed and pursuant to the same right that we find in 
art. 31, par. 2 of the Greek Code of Criminal Procedure. 


The role of the lawyer is important since the information for the 
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lawyer of the suspect is important for the whole procedure and 
the related rights of his client. On the contrary, under the 
English system, the conditions that give the police the power to 
even temporarily prohibit communication between the suspect 
and the lawyer have certainly been the subject of criticism in the 
English penal system. 

As regards the stage that examines the suspect, what is foreseen 
by PACE finds similarities with those of the Greek system. Very 
important is the right of presence of the lawyer where he can 
consult his client in order not to answer some questions and to 
doubt also, so as to proceed with other observations on the 
matter. 

In particular, the right to silence according to the English and 
Greek system, as can be seen in particular in art. 31, par. 2, letter 
c), allows the person who is being interrogated to deny ab initio 
everything they ask, without giving other explanations. So the 
right to silence with a temporary and permanent way as also 
foreseen by artt. 34 and following according to the Criminal 
Justice and Public Order Act 1994 allow the court and the jury 
to reach negative conclusions regarding the accused when the 
latter has made use of the right to silence. 

According to the English system, the right to silence is based on 
rules that have often found their way into the system of the 


European Convention of Human Rights (ECHR) and of the 
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Human Rights Act 2000, where many courts have been led to 
follow art. 6, par. 2 of the ECHR, i.e. to follow the path of fair 
trial. 

Art. 31, par. 2 of the Greek Criminal Procedural Code allows the 
right for the suspect to follow what is also provided by the 
English system which in reality also includes articles 2, par. 1, 5, 
par. 1 and 6, parr. 1 and 2 ECHR. The right of the suspect to 
remain silent at the preliminary examination has the same 
content with that of the accused both at a procedural stage and at 
the time he is in a courtroom during the hearing. 

The use of evidence as a criterion of an accusation or not of the 
suspect is without end and precise conclusions since they are 
considered as sufficient for the relevant prosecutor who should 
exercise the relevant criminal action to a person who at this 
moment from suspect becomes accused. On the contrary t 
Adversely, in the English system the movement for the 
continuation or not of the criminal action refers to the police and 
perhaps later to the crown prosecutors if we arrive at a criminal 
action against the suspect, that means that the screening of 
elements of the relevant file are oriented towards the conviction 
and not to an accusation against the suspect. In other words, the 
suspect becomes accused and the criminal prosecution does not 
move. 


In the Greek system the suspect is faced with more certainty in 
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front of a reality that goes forward step by step until it reaches 
criminal action, but at each step he can also go back if the 
circumstantial elements in his hands offer a framework of 
relevant regulations according to the code, therefore, this is not 
the same path as regards the English system. 

The suspect in the English system has the same rights as those in 
the Greek system during the arrest and even before the criminal 
action will arrive through a series of problems that go on 
according to PACE. 

In fact, they have to do with: - the lack of a control by a judge 
during the pre-established stage of the criminal action and the 
coercive measures or not decide by the police; - the failure by 
the police to intervene in the collection of evidence at such an 
early stage of the criminal procedure, i.e. even before the 
criminal action; - the incorrectness from the legislative point of 
view and the necessary prerequisites for other collection of 
elements that result in restrictive limits such as for example the 
suspect to present himself at the police station in a pre- 
established time; - the introduction of the system of the ECHR 
to the English system only in 2000 and as a result many rights 
for a fair trial are now a missing reality for the English system. 
The rights protected through the ECHR are now many but there 
is also a need for an evolution for the British system in order to 


give greater protection during all stages of the trial to the 
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suspect, accused. Adverserly, the Greek criminal procedure 
system has greater protection for the suspect since Greece also 
includes rights from the Charter of the Fundamental Rights of 
the European Union (CFREU), such as a “double protection” 
criminal procedure but also individual for greater protection of 


the administration of justice. 
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